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and other features reflecting the changing 
scene of insurance law. 
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Valued policy statutes. The third article in the series by Walter 
Williams on the determination of “actual cash value” in the standard 
fire policy appears this month at page 71. In this section Professor 
Williams takes up the valued policy statute and its effect on the 
problem of value determination. 


The first “actual cash value” statutes, providing that the insured 
may collect no more than the cash value of the insured property 
which he lost, were designed to prevent an insured from deliberately 
overvaluing his property and to protect the insurer from such practices. 
\t the same time, the statutes could permit an agent to sell his prospect 
excess coverage with impunity from an excessive claim, which did 
happen in some areas. Valued policy legislation was enacted both to 
remedy these practices and to induce some kind of agreement as to 
the actual value of property to be insured. It was hoped that if the 
insurers were required to pay the full face value of the policies upon 
a showing of total loss, they would take the responsibility for an 
accurate appraisal of the insured’s property. 

This paper investigates the wording of present-day valued statutes 
and the current interpretation of them as set forth in recent judicial 
rulings: by this means to ascertain the progress made by legislatures, 
courts and insurance companies in solving both the evil of overinsur 
ance and the value problems created by the statutes themselves. The 
first part examines the scope of the valued statutes, whether they are 
“true” or “modified” statutes, the kinds of risks insurable in this 
manner, and the problems created by the legislation itself—especially 
with regard to partial losses, coinsurance clauses, measure of recovery, 
depreciation and so forth. The second section elucidates the implica 
tions of recent decisions in the courts, pointing up such practices as 
the failure by an agent to notify the company of certain data affecting 
the risk; an attempt by a company to gain unjustly at the expense 
of the insured; poor underwriting; and bad courtroom tactics by 
counsel for the insurance company. 


The author is assistant professor of insurance at Indiana University. 
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Prepaid legal care. Over eight years ago an article entitled 
“Legal-Cost Insurance” appeared in THE INSURANCE LAW JOURNAL. 
Unusually short in length though it was, the article was something 
of a pioneering effort and possibly will come to be a classic in an 
important and developing field. The American Bar Foundation has 
now prepared two memoranda on research involving the same subject. 
The State Bar of California has considered legal-cost insurance in 
its present survey of Group Legal Services and one union, the Los 
\ngeles Joint Board of Hotel and Restaurant Employees and Bar- 
tenders, inaugurated a plan which has some similarities to our author’s 
suggestions 

The article is reprinted beginning at page 84. The author is 
Louis M. Brown, an attorney practicing in Los Angeles, California. 


Radiation injuries. As a source of energy for peacetime uses or 
for overwhelming destruction in war, nuclear power is a fact which, 
in one way or the other, will soon affect the lives of everyone. The 
article at page 87 is at once an appeal and a directive—an appeal to 
lawyers, administrators and legislators to deal now with the legal 
problems that later on must inevitably attend the increased peacetime 
use of atomic energy; and a directive to the same as to what those 
problems will be and how they will most probably be best solved. 

The author, Samuel D. Estep of the University of Michigan, 
points out that the most important legal problems in dealing with 
radiation injuries concern the matters of damages and proof. Specifi 
cally, determinations must be made as to which of the various injuries 
possibly induced by exposure to radiation shall be compensable; 


how, if the injury is compensable, biological causation may be proved ; 


and, given satisfaction on these two questions, how damages are to 
be computed and distributed. 

With respect to which injuries are injuries for which money can 
compensate, the author treats such radiation effects as an increased 
susceptibility to disease, a shortened life span, sterility and genetic 
damage to unborn generations, and leukemia. Using the last named as 
a suitable and serviceable example of the latent, nonspecific injury, 
Professor Estep tests the conventional methodologies of the legal 
profession against the process of the disease and finds current pro- 
cedures inadequate in regard to both liability and damages. 

Taking up the use of statistical probability as evidence, the 
author considers the possible recourses open to those exposed to 
damaging radiation: for example, to make all defendants to such 
actions insurers against all nonspecific and possibly radiation caused 
injuries contracted later by those exposed through the defendants’ 
negligence; or to tax the whole atomic industry to provide funds to 
permit recovery for undistinguishable cases of natural incidence; or 
put the burden on government revenue; or, as the author proposes, 
to create a contingent liability fund based on statistical possibility 
increases through negligence and dispensed according to a schedule 
formulated by scientific and legal experts. 

The article presented here is reprinted from the December, 1960 
issue of the Wichigan Law Review. 
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Persons and Events 


Robert E. Gibson has been named executive secretary of the 
National Committee for Education in Family Finance, succeeding 
R. Wilfred Kelsey, who has become secretary of the Institute of Life 
Insurance. Mr. Gibson has also been named assistant director of the 
institute’s Education Division in charge of the program for Education 
in Family Finance. The new executive secretary joined the staffs of 
the institute and the National Committee for Education in Family 
Finance in 1958. Previously he was a member of the faculty of the 


College of Education of the University of Florida and served as chair- 
man of the Secondary Faculty of the P. K. Yonge Laboratory School. 


Lester O. Schriver, executive vice president of the National As- 
sociation of Life Underwriters, has announced that he will retire from 
that post on December 31, 1961. Mr. Schriver said that the goals he 
set seven years ago have been mostly realized and can be fully con- 
summated in the near future. 


The National Association of Insurance Commissioners will meet 
on April 14, 1961, at the Sherman Hotel in Chicago. According to the 
unauthorized insurance committee agenda, the meeting will hear re- 
ports of the industry advisory committees. The NAIC annual meet- 
ing will be held at the Bellevue Stratford Hotel in Philadelphia. 

The regular midyear meeting of the Executive Committee of the 
Institute of Home Office Underwriters will take place March 2 and 3 
in Dallas, Texas, at the Dallas Sheraton Hotel. The meeting was an- 
nounced by John D. Rockafellow, president of the institute. 

The Law-Medicine Center of Western Reserve University begins 
two courses in its Police Training Program this month: “Criminal Law 
for the Law Enforcement Officer,’ and “Police Operations.” Future 
offerings include: “March Suburban Police School,” “Alcohol Intoxi- 
cation and Influence,” and “Science in Law Enforcement.” For details, 
write Oliver Schroeder, Jr., Director, The Law-Medicine Center, 2145 
Adelbert Road, Cleveland 6, Ohio. 


1LJ— February, 1961 





The National Association of Independent Insurers Workshop 
Meeting will be held at the Edgewater Beach Hotel in Chicago, on 
April 5,6 and 7. General Manager Vestal Lemmon recommends that 
reservations be made early with the NAII offices, and not directly with 
the hotel. The tentative agenda for the meeting embraces such categories 
as claims, assigned risks, personnel administration, statistical evaluation, 
casualty underwriting, methods and procedures and multiple line 
underwriting. The final program will be released in greater detail 
sometime in advance of the meeting. 

The University of Michigan will be host to the first national con- 
ference ever held for university attorneys, at Ann Arbor on April 
17-19. Arranged by the university’s Carnegie Center for the Study of 
Higher Education, the conference will include 32 brief talks on such 
topics as the legal responsibility of the college to the student, collec- 
tive bargaining rights of university personnel, purchasing of urban 
real estate, and patent policies. Further information may be obtained 
from Merritt M. Chambers, Visiting Professor of Higher Education, 
Carnegie Center for the Study of Higher Education, Room 4200-G, 
University High School, Ann Arbor, Michigan. 


Tax Avoidance 


The Internal Revenue Service has ruled that alien reinsurance sub- 
sidiaries set up in tax “havens” by domestic finance or insurance com- 
panies will be regarded as tax avoidance devices unless it can be 
“clearly shown ... that a real business purpose dictated the reinsurance 
arrangement.” 

Senator Gore of the Senate Finance Committee had called for 
action against such alleged devices, and the revenue service gave 
assurance that it will “scrutinize carefully all reinsurance arrange 
ments between domestic and foreign (alien) insurers in cases where a 
close relationship exists, whether directly or indirectly, between the 
domestic insurance organization controlling the insurance business 
and the ultimate foreign insurer.’”’ The action was disclosed by the 
National Association of Insurance Brokers. 


Major Medical 


The Health Insurance Institute revealed that half of the group 


health insurance policies issued during 1960 provided a comprehensive 
or supplementary type of major medical expense insurance coverage. 

Major medical coverage has maximum benefits of $5,000, $10,000 
or more, and pays for virtually all medical services, including hospitals 
and surgical care, medicines and drugs, physicians’ services, medical ap- 
pliances, and out-of-hospital diagnostic and X-ray work, said the 
institute. 


The most common maximum benefit payable in these new major 
medical policies was $5,000, used in 51 per cent of the cases sampled. 


The Coverage 69° 





However, 45 per cent of the policies provided a maximum of $10,000. 
According to the HII: 

“These major medical policies also gave striking evidence of the 
availability of health insurance coverage for nervous and mental dis 
orders. Ninety-four per cent of the major medical policies provided 
mental illness coverage, including in-hospital care and, frequently, the 
out-of-hospital services of a psychiatrist.” 


Indemnity Superior 


Dr. Edward H. Crane, Jr., president of the Los Angeles County 
Medical Association, discussing the California Physicians Service, 
said that “there no longer remains a reason for the medical profession 
to be in the insurance business.” 


Dr. Crane was speaking at the Western Regional Meeting of the 
Health Insurance Council in San Francisco, when he declared: “Con 
trary to what many of you may think, we do not endorse the service 
concept of health insurance as exemplified by CPS. We feel that the 
indemnity concept is superior.” 


The speaker elaborated : 


“Since we do not believe that adequate coverage is possible with 
service insurance and that closed panels and fixed fees are bad, we 
feel that to continue expansion of CPS with its fixed fees and the offer 
of a panel would constitute hypocrisy. The fact that CPS was a 
pioneer is not sufficient reason for its continued expansion.” 


With reference to major medical insurance coverage, Dr. Crane 
explained: “We want to work for elimination of first dollar coverage 
so that catastrophic co-insurance can be included in a reasonable 
premium structure. We think that it is important that insurance com- 
panies define definitely in their policies the limits of their liability 
by included schedules. We have no objection to your using the Rela- 
tive Value Schedule as a help in arriving at your limits of liability, but 
only for that purpose.” 


Health and Hospitals 


At the same meeting, Charles D. Scott, executive vice president 
of the Great American Reserve Insurance Company, Dallas, Texas, 
said that the increased cooperation between the health insurance in- 
dustry and the American Hospital Association was evidenced by the 
latter’s appointment of a five-man committee to do liaison work with 
the Health Insurance Council. 


Mr. Scott, chairman of the council’s Hospital Relations Commit- 
tee at the meeting, said that AHA committees also have cooperated 
in completing two important HIC projects—the development of sim- 
plified claim forms to expedite the payment of health insurance bene- 
fits, and periodic surveys by the AHA of hospital daily room rates.” 
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February 1961, Number 457 


The Valued Policy 


and Value Determination 
By WALTER WILLIAMS 


The enactment of valued policy statutes governing fire and casualty 
insurance contracts brought with it problems of underwriting and 
loss determination of continuing complexity. The author, in this third 
of a series of four articles on the meaning of “actual cash value,” 
evaluates these statutes in the light of current court interpretations. 


HE OFTEN-CRITICIZED valued policy statutes have been 

tested in court eight * times in the last five years, with such laws 
gaining renewed strength from the wording of the decisions. Further, 
the tone of these rulings fails to indicate an acceptance by the judges 
of the completely harmful effects of these laws as claimed by insurance 
companies and writers. Since these cases reveal evidence of ques- 
tionable underwriting and possibly excessive premium charges by 
insurance companies, poor agency practices and methods of reporting, 
and dubious legal tactics in case defenses, it is time to re-evaluate the 
purpose and the effects of the valued policy statutes. 

Since 1886, the New York standard fire policy, in its three forms, 
has provided that the insured may collect no more than the actual cash 
value of his property at the time of a loss. Thus, if an insured with 
a $10,000 fire policy suffered a total loss of his property which was 
valued at the time of loss at $8,000, he would collect the smaller 
amount under the terms of the standard open policy. The provision 
limiting payment to the actual cash value of the insured’s property 
protects the insurer against the unscrupulous insured who may try to 
overvalue his property. However, the actual cash value provision may 
also be used as a protective device by the perfidious agent who foists 
too much insurance upon an unsuspecting insured. In the period 


* See footnote 38 for a complete citation of the eight cases. 
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Mr. Williams is assistant professor 
of insurance at Indiana University. 


between 1865 and 1910, some agents 
did sell too much coverage on indi- 
vidual property, especially in 
dominantly farm 
occurred, the company often was able 


pre- 
areas. If a loss 
to use the actual cash value provision 
to defeat a claim for the face amount 
of the policy. Valued legislation was 
the answer to these agent and com- 
pany practices. The primary reason 
for such laws was a desire by the 
state legislatures for a 
establishment of 


responsible 
the actual value of 
the insured property over a period of 
time with both insured and insurer 
agreeing to this amount as the “cor- 
rect” value of that property. By 
forcing insurance companies to pay 
the full amount of the policy in the 
event of a total loss, it was expected 
that the companies would be far more 
prudent in establishing insurable 
value, thereby preventing the double 
evil of overinsurance.” 

The valued policy statutes, especially 
the earlier ones, were generally ex- 
tremely short, stating simply that the 
insurance company must pay the face 
amount of the policy in the event of a 
total loss. Unfortunately, as the fire 
insurance industry grew larger and 
became more complex to administer, 
valued statutes were not greatly mod- 
ified to meet the changing situation. 


premium income to the unscrupulous agent 
and insurer and created an arson hazard 
when too much insurance relative to actual 
value was in the hands of a shady insured. 


72 


the areas of 
insurance, property inspection (under- 


Problems arose in co- 
writing), and other insurance, which 
problems had not existed or had not 
been considered at the inception of 
the valued statutes. For example, 
certain state laws make mandatory an 
inspection by the insurance company 
of the property to be insured. Yet, it 
is now common practice to obtain im- 
mediate protection of valuable realty 
with a telephone call. Certain of the 
problems created by the passage of 
valued legislation exist currently, and 
the statutes are criticized frequently. 
In fact, critics of the valued statutes 
maintain that such legislation causes 
a multitude of problems without ful- 
filling the purposes for which it was 
passed. 

This paper will investigate the word- 
ing of present-day valued statutes and 
the current interpretation of them as 
set forth in recent judicial rulings to 
ascertain the progress made by leg- 
islatures, courts and insurance com- 
panies in solving both the original 
evil of overinsurance and the 
unexpected value problems created by 
the statute themselves. First, the 
author will analyze the scope of the 
present valued legislation and the par- 
ticular problems involved in value de- 
termination with total partial 


also 


and 


However, it should not be overlooked that 
the valued legislation had as an immediate 
purpose the curing of insurance company 
and agent evils. 
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losses. Secondly, the paper will study 
the recent rash of court cases with the 
dual purpose of arriving at the court’s 
views as to the correct procedure for 
establishing value (both before and 
after loss) in a valued policy state and 
of setting forth certain weaknesses in 
insurance company practices as dis- 
cerned by the courts. 


SCOPE 
OF VALUED POLICY LAWS 


Over a score of valued policy laws 
was passed between 1874 and 1910 
with Wisconsin’s statute being the 
first. Since 1910, no new laws have 
been enacted, but Wisconsin repealed 
and revived its valued statute in the 
1915-1917 period.* 1900, the 
United States Supreme Court ruled 
Wil- 


liam R. Vance lists several important 


Before 
valued statutes constitutional. 


state court rulings: 

“The provisions of these [valued 
policy] laws became as fully a part of 
the contract as if set forth in terms of 
the policies, and all conditions and 
terms in the standard policy which 
are any wise repugnant to the pro- 
are invalid. 
The provisions of the statutes are held 
to be in the interest of the public at 
large, and not merely for the benefit 


visions of such statutes 


‘Edwin W. Patterson, Essentials of Insur- 
ance Law (New York, McGraw-Hill Book 
Company, Inc., 2d Ed., 1957), p. 147. 

* William R. Vance, Handbook on the Law 
of Insurance (St. Paul, West Publishing 
Company, 1951), p. 885. 

> Frank J. Angell, Insurance Principle and 
Practi (New York, The Roland 


Company, 1959), p. 79. 


Press 
* Patterson, work cited at footnote 3, at 
p. 147. 

*W. Jefferson Davis, “Fire Insurance and 
the Public Interest,” THe INSuRANCE LAW 
JourNAL, July, 1952, p. 463. 

®’ Arkansas Statutes Annotated, Sec. 66-3901 
(1959 Supp.); Delaware Code Annotated, 
Sec. 18-1102 (1953); Florida Statutes Anno- 
tated, Sec. 607 (1959); Iowa Code Anno- 
tated, Sec. 515-96 (1946); Kansas General 


Valued Policy 


Hence, they cannot 
An attempted 
waiver is absolutely void.” * 


of the insured. 
be waived by him. 


Valued policy statutes have long 
been criticized vehemently by insur- 
ance companies and insurance the- 
that 
provisions violate the principle of in- 
demnification. Frank J. Angell noted: 
“In some states, misguided legislation 


orists. Vance observed such 


has been passed, laws making all fire 
insurance contracts valued contracts.” 
And, perhaps the most bitter critic, 
Patterson, wrote: 

“Valued policy laws represent a 
moribund legislative 
Control 
of the agency system cannot be suc- 


experiment in 
control of insurance agents. 


cessfully accomplished by arbitrary 
statutes any more than by arbitrary 
provisions in policies.” ' 

In fact, the much castigated W. Jef- 
ferson Davis * has been the only writer 
of recent times to praise this type of 
An impartial 
must wonder how the valued policy 


legislation. observer 


laws have survived these bitter barrages. 


Categories of Statutes 


Although no new valued policy leg- 
islation has been enacted in the last 
four decades, 21 states * have a “true” 


Statutes Annotated, Sec. 40-905 (1949): 


Kentucky Revised Statutes, Sec. 304-905 
(1959); Louisiana Revised Statutes, Sec. 
22 :695 (1959) ; Minnesota Statutes Annotated, 
Sec. 65.05 (Laws, 1955, Ch. 482, Sec. 1, as 
amended, 195, Ch. 193, Sec. 1): 
Mississippi Annotated, Sec. 5693 
(1942); Statutes Annotated, Sec. 
379.140 (1952); Montana Revised Statutes 
Annotated, Sec. 40-905 (1947): Nebraska 
Revised Statutes, Sec. 44-380 (1943): New 
Hampshire Revised Statutes Annotated, 
Sec. 407:8 (1955); North Dakota Revised 
Code, Secs. 26-1807, 26-1808 (1943): Ohio 
Revised Code Annotated, Sec. 3929.25 (1953): 
South Carolina Code Annotated, Sec. 37-154 
(1952); South Dakota Code, Secs. 31.2213, 
31.2308 (1939); Tennessee Code Annotated, 


Laws, 
Ce de 
Misse uri 


(Continued on following page) 
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A “true” 
valued policy law may be defined as 


or “modified”’ valued statute. 


that type of statute which makes the 
face amount of the policy payable in 
full in the event of total loss (assum- 
ing there is no fraud or criminal fault) 
and which makes mandatory the pro- 
visions of this law upon all fire poli 
cies covering the type of property 
stipulated in the statute. 
states fall into this classification, which 


Eighteen 


may be divided further into those stat- 
total and 
legislation specifically mentioning the 


utes covering only losses 
determination of the value of a partial 


loss.” The other three states *° allow 
a deduction for depreciation between 
the time of the issuance of the policy 


While such 


legislation may be desirable to prevent 


and the date of the loss. 


overpayment, as will be discussed in 
a subsequent section, these laws are a 
from the standard 


definite deviation 


valued policy philosophy. 


Property and Hazards Covered 


While the terminology of the statute 
varies in the different states, valued 
policy provisions refer exclusively to 
realty. “Buildings,” “structures,” and 
“improvements on real property” are 
to denote property 


expressions used 


covered. Several vague statutes have 
a specific exclusion of 


Only 


later tagged on 
| 


personal property and chattels. 


five states use language so broad as to 
(Footnote 8 continue 
Texas 


(1952); 


Secs. 56-1137, 56-1138, 56-1139 (1955); 
6.13 


Civil Statutes Annotated, Se 
| Sec. 3472 


West Virginia Code Ann 
(148) (1959 Su 


Annotated, Sec 


pp.); onsit statutes 


203.21 (1957). Georgia an: 
] 


California are sometimes cl ed as value 


do not actually fit into the 
1/] 


policy stat 
ategory ( rulings hold Georgia is not 

Ithough statute wording ts 
Bank v. Loh, 31 
Fund Insur 
779 (1898). 


a valued 
ambicur us wee CF hange 
459 (1898) and Fireman’ 


$13. E 


S. E 
ance Company v. Pekor, 

California’s statute is nonmandatory, 
it has no practical significance Adley M 
Schulman in “Insurance Valuation and Ad- 
Fire Losses,” 5 U. C. L. A. Law 


Since 


justment ot 


74 


include hazards covered in the stand- 
ard fire policy as it now embraces a 
multitude of perils. In ten states the 
provision of the statutes apply only to 
loss by fire (usually including light- 
ning), with the remaining states add- 
ing some type of storm coverage.” 


Problems Created by Valued 
Policy Legislation 

The 
Vance that valued policy laws violate 
the indemnification principle has sev- 
eral ramifications in the area of value 
determination. First, the legislatures 
passing such laws envisioned some 


aforementioned comment by 


type of agreement as to value when 
the policy was issued (the risk under 
written). Seven states require either 
an inspection of the property or at 
value be- 


least an agreement as to 


and insured stated in 


The Delaware Code 


tween insurer 
the policy itself. 
reads: 

whether here- 


shall 


endorsed across the face of it the fol 


“Every such policy 


after issued or renewed have 


lowing: ‘It is agreed between insurer 
and insured that the value of the real 


1 


property insured is the sum of 


Tennessee has the most sophisticated 
statute concerning inspection. Realiz 
ing that the exigencies of business re 
quire immediate coverage, often by 
telephone, the makers of the Tennes 
On page 250 
statutory) 
explaining, and pro 


is an elaborate 


ure authorizing, 
viding for adjustment of both 


al 1 
vaiued 


total and par 
probably 


operating in Southern Cali 
ie 


tial losses under policies, 

company 
ornia writes them 

See Table. 

” Missouri, Kentucky and Iowa 
"The one possible exception to this gen 
eral statement is a Kentucky valued policy 
covering livestock. See Kentucky 
Statutes, Sec. 304.907 (1959), 

* Sec lable. 


. Code 


Revised 


Delaware Annotated, Sec. 18-1102 


(1953) 
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see law allowed a 90-day period before 
the face of the policy becomes gov- 
erning as to value. In the interim, 
the actual cash value of the property 
is the basis for determining loss pay- 
ment. Unfortunately, the other 20 
states have not shown an understand- 
ing of modern business practice. 
However, even a liberal inspection 
clause such as the Tennessee law pro- 
vides does not offer a solution to the 
problem of changing economic condi- 
tions. Property values can change 
markedly over a five-year policy pe- 
riod. However, the upward real estate 
price trend since the end of World 
War II has generally prevented over- 
insurance, because of a deterioration 
in value between policy issue and loss, 
But these 
rising values have presented a prob- 
lem exists. The 
policyholder may claim that the agreed 
value in the policy is the appropriate 


from being a major issue. 


when coinsurance 


one for determining whether or not 
the insured has complied with the 
coinsurance requirements. 

Since valued policy statutes gen- 
erally prescribe that the question of 
value cannot be raised in the event of 
a total loss, other insurance not fraud- 
ulently obtained or not controlled by 
specific statute presents a threat to 
This 


and the coinsurance problem will be 


the indemnification principle. 


discussed in subsequent sections. 


Total Loss ™“ 


As mentioned in the preceding par- 
agraph, the question of the value of a 
total loss is not raised in the valued 
policy states. The face of the policy 
or policies automatically becomes the 


* Unless specifically noted, the author will 
not consider the specialized valued policy 
problems of multiple interest, definitions of 
total and definition of realty. An 
analysis of these topics would not add to 
the understanding of the general valuation 
problems surrounding the valued 


loss, 


policy. 


Valued Policy 


value of the property for purposes of 
determining the payment to the in- 
The fact that the face of the 
policy is payable in the event of a 
total may serious moral 
hazard problems if there is more than 
one insurance policy (other insurance). 
For example, an insured may have 


sured. 


loss cause 


several policies with the total face 
amount of all policies greatly exceed- 
ing the actual cash value of the in- 
sured property. 


Measure of Value 

In all “true” valued policy states, 
in the event of total loss without evi 
dence of fraud, the measure of recov- 
ery (value) is the face amount of the 
policy. This generalization concern- 
ing the measure of recovery in the 
event of total loss appears to be the 
only general statement that can be 


made with confidence in the valued 


policy area. If the insured in a “true” 
valued policy state suffers a total loss 
and has not committed a fraudulent 
act or violated the other insurance re- 
quirement (if any), he will collect the 
face amount of the policy, despite the 
fact that the amount paid may exceed 
the actual cash value of the property. 


Coinsurance 


In event of a total loss, the coinsur 
ance requirement offers no problem. 


Let X equal the insurance actually 
carried; Y, 


the amount of insurance 
required because of the coinsurance 
clause; and Z, the total value of the 


building insured. In event of a loss, 


the payment to the insured is deter 
mined by the formula, X/Y times the 


Let us assume, therefore, that the property 
discussed in this chapter may be described 
as follows: (1) it is owned by one person; 
(2) it is realty as defined by the applicable 
state statute; and (3) it is a total 
set forth by statute. 


loss as 





loss, up to the amount of insurance 
carried. In all situations, Z > Y, be- 
cause Y is determined by multiplying 
the coinsurance (which 
cannot exceed 100 per cent times Z. 
Since Y cannot exceed Z, the payment 
in the event of a total loss must be X 
(X/Y times Z must be at least equal 
to X). Thus, in the event of a total 
loss, the coinsurance requirement has 
no effect upon the mechanics of deter- 


percentage 


mining the total loss payout. 


Other Insurance 


An anomaly arising from valued 
policy legislation is the fact that both 
insurer and insured may utilize other 
or concurrent insurance as a vehicle 
for unfair gains. While the insured 
may gain doubly from overinsurance, 
the insurer may block claims by un- 
scrupulous use of the other insurance 
clause. Since other insurance is quite 
common, especially upon larger risks, 
a clause avoiding coverage in the 
event of such insurance may be used 
as a weapon by an unscrupulous com- 
pany to destroy legitimate claims. 
The five states ?® having other insur- 
ance provisions record recognition of 
both hazards. The pertinent segment 
of the Missouri statute reads: 

“When fire insurance policies shall 
be hereafter issued or renewed by 
more than one the 


company upon 


same property, and suit shall be brought 


upon any said policies, the defendant 
shall not be permitted to deny that 
the property insured was worth the 
aggregate of the several amounts for 
which it was insured at the time the 

* Delaware Code Annotated, Sec. 18-1102 
(1953); Missouri Statutes Annotated, Sec. 
379.145 (1952); Minnesota Statutes Anno- 
tated, Sec. 65.011 (Laws, 1955, Ch. 482, 
Sec. 1 as amended, Laws, 1957, Ch. 193, Sec. 
1); South Carolina Code Annotated, Sec. 
37-154 (1952); Wisconsin Statutes Annotated, 
Sec. 203.11 (1957). 

* See footnote 15. 
ciation will be allowed. 
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But, note that depre- 


policy was issued or renewed thereon, 
unless willful fraud or misrepresenta- 
tion is shown on part of the insured in 
obtaining such additional insurance.” *¢ 
Delaware reflects the reverse phi- 
losophy: “In case any owner shall 
effect any subsequent insurance on 
the same property, upon any larger 
value than so agreed, all such insur- 
ance then existing as well as that 
subsequently obtained, shall become 
void.” 17 
A recent Minnesota enactment, 
modifying the entire fire insurance 
contract, contains a provision that 
seems superior to the above extremes: 
“Other insurance may be prohibited 
as the amount of insurance may be 
limited by so providing in the appro- 
priate space on the face of the policy.” ** 
In court rulings other insurance has 
been upheld if it violated neither an 
other insurance stipulation nor the 
indemnification principle.*® One much- 
discussed Wisconsin case *° (not cov- 
ered by Section 203.11) did permit the 
insured to gain doubly, but the facts 
unusual as to diminish the 
impact of the decision. The insured 
took out a policy in Company B after 
giving his policy in Company A to A’s 
with the intent of cancelling 
The agent left the policy 


are so 


agent 
that policy. 
on his desk for a considerable period 
of time. Rather understandably, the 
judge was less than lenient in his atti- 
tude toward Company A. In a Ken- 
tucky case,*' other insurance was held 
not to void the policy or limit the 
the total payment 


did not exceed the amount of loss. 


payment because 


” See footnote 15 

* See footnote 15. 

*® Horine v. Royal Insurance Company, 201 
S. W. 958 (Mo., 1918). 

” Ciokewicz v. Lynn Mutual Fire Insurance 
Company, 248 N. W. 778 (1933). 

* Dixie Fire Insurance Company v 
11S. W. 2d 141 (1928). 


Minick, 
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In a very recent Texas decision,** 
the court held that a policy containing 
a clause to the effect that “no other 
fire insurance is permitted on items 
insured hereunder unless permission 
is endorsed hereon,” ** voided ab initio 
any additional insurance. The insured 
was allowed to collect upon the orig 
inal policy but not upon subsequent 
coverage. Yet, a Maryland court ** 
ruled that liability existed for 
either company when two policies con- 
tained a provision making the policy 
void if there other 
Thus, the other insurance question 
appears far from settled. However, 
it would appear prudent for insurance 
companies to attempt to limit the 
total amount of insurance to 
protect against the moral hazard much 
in the manner of the Minnesota legis- 
lation. On the other hand, justice is 
not served in allowing all coverage to 
in the event of other insur- 
ance. Rather, a clause requiring some 
type of contribution by each insur- 
ance company seems equitable. 


no 


was insurance. 


SO as 


be void 


Fraud 


While it can be presumed that courts 
will not pay fraudulent claims under 
valued policy laws, judges have shown 
a consistent tendency to rule rather 
“questionable acts” of the insured as 
not constituting fraud. The Table 
shows that several states do not men 
tion fraud specifically in their valued 
but the of 
States 

The 


thinking of the courts may be summed 


policy statutes, rulings 


courts in these states and in 
similar. 


specifying fraud are 


up as follows: If the insurance com- 


pany is so lax as to write insurance 
on a risk sight unseen, the court ex- 
pects the company to “take its medi- 


cine” when the insured overinsures. 


"= Kelley v. American Insurance Company, 


316 S. W. 2d 452 (1958). 
footnote 22, 


* Case cited at at p. 454. 


Valued Policy 


In an important Nebraska in 
which the property owner insured a 
$2,500 dwelling for $5,000, the judge 


said: 


case 


“Neither party can evade the stat- 
ute by avoiding their duty. If the 
insurer performs its full duty, in this 
respect, it is bound by its estimate of 
value based thereon unless conditions 
(reducing value), not ascertainable 
by a reasonably careful inspection and 
known to the insured, are withheld 
by the insured. But the insurer can- 
not close its eyes, make no reasonable 
investigation, take the bare word of 
the insured as to value and thereafter 
challenge such value. To permit this 
would be to nullify the good effects 
intended by the statute. It would re- 
instate the very situation and condi- 
tion which the statutes sought to 
destroy and prevent. It would en- 
courage over valuation and, possibly, 
result in arson. 

“The fraud pleaded here could not, 
so far as the answer alleges, have been 
perpetrated if the insurer had per- 
formed its statutory duty—a duty 
enjoined not alone for the benefit of 
either or both of the contracting par- 
but to 


public policy also beneficent to others. 


ties protect and promote a 
Under such conditions there should be 
no such defense permitted.” *° 

The court 


harsh. Still, in light of these rulings, 


rulings are somewhat 


the insurance companies seem less 


than prudent in failing to make at 
least a cursory inspection. 


Partial Losses 


Valued statutes are concerned pri- 


marily with total losses. However, 


several states have placed partial 


loss provisions in their valued stat- 


National Union Fire Insurance Company 


vu. Menke, 171 A. 719 (1934). 
* United States Fire Insurance Company v 
Sullivan, 25 F. 2d 40, 42 (1928). 
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utes. Yet, the author found that these 
provisions are either so general or so 
vague that they are no help what 


soever in value determination. 


Measure of Recovery 

defined the 
measure of partial loss either 
the full (total) amount of that loss, 
the cost of restoring the property to 


Eleven states have 


as 


its original condition, or “such propor- 
tion of the amount insured by it 
(the company) as the loss bears to the 
value of the whole interest of the 
insured the insured.” 7 
Yet, these criteria are either so broad 


in property 
or so ambiguous that any of the rec 
of 
For example, the full 


ognized standards measurement 
may be applied. 
(total) 
means of stating the actual cash value 


The requirement that the 


amount of a loss is another 
of the loss. 
property be restored to its original 
condition is probably another method 
of specifying indemnification. Restor- 
ation to original condition, however, 
could be construed to mean the con 
dition of the building when originally 
constructed rather than the condition 
just prior to loss 
The quotation from the North Dakota 
forth a 
mula for determining an individual 


(indemnification). 


statute cited above sets for 
insurance company’s liability rather 
than a method of measuring partial 
loss. In fact, the amount of the par 
tial the 
Hence, none of the three measures of 


the 11 


statutes helps clarify, in any way, the 


part of formula. 


loss is a 


loss cited in state 


partial 


means to be used in estimating the 
actual cash value of a partial loss. 

% See Table. 

‘North Dakota 
26-1897 (1943) 

“Florida Statutes Annotated, Sec. 631.12 
(1955); Kentucky Revised Statutes, Sec. 
304.906 (1959); Louisiana Revised Statutes, 
Sec. 22:694 (1959); Minnesota Statutes 
Annotated, Sec. 65.05 (Laws, 1955, Ch. 482, 
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Revised Code, Sec 


Coinsurance 


When some measure of partial loss 
is stipulated in the statute itself, there 
may be an apparent conflict between 
the and the 
clause. Thus, even if the full amount 
of the partial loss is equated with 
actual value, a coinsurance de 
avoid payment of the 
actual cash value of the loss by the 
insurer. For example, let us assume 
that an individual has a $40,000 fire 
policy with an 80% coinsurance clause. 
The insured’s building is partially de 
stroyed by fire. 


measure coinsurance 


cash 


ficiency may 


Insured and insurer 
agree that the actual cash value of the 
partial loss is $6,000 and the total 
value of the property is $100,000. 
cause of the coinsurance deficiency, 
the insurer’s required payment would 
$3,000. Hence, the actual cash 
value of the loss ($6,000) exceeds the 
required payment of the 
($3.000). 

\ll but (Montana and New 


Hampshire) partial loss states have 


Be- 


be 
company 
two 


passed some type of coinsurance leg 
islation either in the form of a specific 
statute or a general act requiring use 
of the standard The 
statutes generally require a request 
the insured, a rate 
reduction, and/or a stamping on the 


fire policy. 


for coinsurance by 
policy the fact that there is a coinsur- 


clause. The 
typical in stating there can be no co 


ance Louisiana law is 
insurance unless: 

“(1) Such clause has been approved 
, the fire and 
there has been a consideration allowed 


by insurance division 


in the rate of premium charged for 
such policy, and (2) The policy shall 
have stamped upon its face and back 


Sec. 1, as amended, Laws 1957, Ch. 193, 


Sec. 1); 
379.160 
No 
1944-1945, 
Ch, 


ec 


Missouri 
(1952): 


232, 


Statutes Annotated, Sec. 
South Carolina Acts 1947, 
Sec. 60; North Dakota Laws 
Ch. 215; South Dakota Laws 1945, 
133; West Virginia Code Annotated, 
. 3472 (141) (1959 Supp.). 
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the following: “This policy is issued 
subject to the conditions of the co 


thereto.’ ”’ 


insurance clause attached ' 

Kentucky and Minnesota statutes 
declare that when a coinsurance clause 
is used, actual cash value will be the 
basis for determining both the co 
insurance requirement and the amount 
The latter statute 


reads in 


of loss. 
part: 
“When 
to the policy this agreement shall be 
binding upon both the insured and the 


so demanded and attached 


the 
actual cash value of the property so 
insured at the the 
cluding the buildings, shall be 
for determining the 
amount of loss, notwithstanding anv 


company, and, in case of loss, 
loss, in 
the 
proper 


time of 


basis 


previous valuation of the building.” 

Undoubtedly, this type of statute 
better fits the requirements of modern- 
day business concerns. The business- 
man should be able to comprehend 
and comply with a coirsurance clause 
without greater help from the state 
than a requirement that the business- 
man himself must request such coverage. 

Although Delaware is classed as a 
total loss state, a court decision *! in 
1921 
precedent-setting 
held that 
actual 


relating to partial loss was a 
The 


the agreed value, not 


court 
the 


value, was the basis for 


case. 


cash 


determining adequacy of 


coverage 


under the coinsurance requirement. 
However, in an excellent opinion the 
Supreme Court of Delaware reversed 
that decision. The language used is 
significant : 

the result is palpably 


unfair, since the insured is permitted 


“Moreover 


to accept the benefits of an open policy 
the 


in respect to one aspect of loss 


* Louisiana Revised Statutes, Sec. 22:694 
(1959). 
” Minnesota 
65.05 (1945). 
" Bice v. Home Insurance Company, 114 A 


211 (1921). 


Statutes Annotated, DEC. 


Valued Policy 


adjustment, i. e., the measure of dam- 
ages, and cast off one of its burdens 
the policy requirement in respect of 
adequate insurance. No language in 
the valued policy law justifies a belief 
that the General Assembly intended 
to bring about such a result.” *° 
Two recent cases in Missouri ** and 
Louisiana “* have upheld the validity 
of the coinsurance requirement. These 
rulings, just as the Delaware decision, 
stated that actual value, not agreed 
value, is the basis against which the 
coinsurance percentage is applied to 
ascertain adequacy of coverage. The 
Missouri case is the more interesting 
since consecutive statutes (Sections 
379.155 and 379.160 of the Missouri 
Statutes Annotated, 1952) have con 
tradictory wording. The first statute 
prohibits coinsurance in all instances 
except upon personal property in a 
city of over 100,000 (the property in 
question was realty). The other sec- 
tion permits coinsurance if the insured 
The court 
(5933 at 


reduced rate. 
that since 379.155 


the date of the trial) had one excep- 


is given a 
observed 


(the personal property), there 
that 
379.160 (5940) was meant by the leg- 


tion 
was justification in believing 
islature also to be an exception to the 
general exclusion of coinsurance. In 
recent years the courts have attempted 
to determine the coinsurance require- 
ment in terms of the contract specifi- 


eation of actual cash value. 


Depreciation States 

Earlier in this paper, the fact was 
brought out that “true” valued states 
were characterized by the mandatory 
payment by the insurance company of 
the face of the policy in the event of 


* American Insurance Company v. Iaconi 
89 A. 2d 141, 151 (1952). 
Templeton v. Insurance Company of North 
America, 201 S. W. 2d 784 (1947). 
‘Donner v. Equitable Fire and 
Company, 102 S. 2d 86 (1958). 
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a total loss. Three states (Kentucky, 
Missouri, and Iowa), the 
“depreciation states,” deviate slightly 
from the mandatory payment of the 
face of the policy by allowing a cor- 
rection for deterioration between the 
inception of the policy and the date of 
the loss. The three states have been 
mentioned above in other categories 
but deserve a niche of their own be- 
cause of the depreciation feature. 
Under this arrangement the agreed 
value of the policy is the starting base 


so-called 


from which a depreciation deduction 
may be made for deterioration be- 
tween the time of the issuance of the 
policy and the day of the loss. It 
should be emphasized that the face of 
the policy is the starting point for 
value determination: * 

“Our valued policy statute is de- 
signed to and does put at rest the 
measure of damages in a suit and a 
fire insurance policy in case of total 
loss of the property insured, and arbi- 
trarily fixes the same at the ‘amount 
for which the (property) was insured’ 
less depreciation.” 

Further, in the sole specific ruling 
on the point the Kentucky court held 
that only physical depreciation may be 
deducted : 

“*The diminishing proviso’ of the 
‘valued policy’ statute, providing for 
a reduction in liability under the policy 
to the extent of any depreciation in 
the estimated value of the property 
occurring during its insurance period, 


“Towa differs from the other two states 
in that the face of the policy is only prima 
facie evidence of value and not an unchal- 
lengeable fact for the beginning of a value 
determination. 

* Michigan 
Company wv. 
Mo. 1949). 

* Tondon and Providence Marine and Fire 
Insurance Company v. Mullins, 105 S. W. 2d 
1057, 1061 (1937). 

* Tedford v. Security State Fire Insurance 
Company, 278 S. W. 2d 89 (Ark., 1955); 
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Marine Insurance 
2d 151, 155 


and 
218 S. W. 


Fire 
Magee, 


we have definitely and repeatedly 


construed as only embracing and as 
exclusively confined in its meaning 
and scope to a physical depreciation 


3 


of the property.’ 

The allowance of only a deduction 
for wear and tear lessens the benefit 
of such provisions since economic fac- 
Still, 
this provision does make a statute 
which is more equitable, but one which 
to adhere to the tenet of 
value agreement. It is the establish- 
ment of a “fair” value at the inception 
of the policy that is the heart of the 


tors also tend to modify value. 


continues 


valued policy laws. To allow a deduc- 
tion for deterioration, if any, as the 


property ages appears just. 


IMPLICATIONS OF RECENT CASES 


In the preceding sections of this 
paper, the author has considered the 
reasons for which state legislatures 
passed valued policy statutes and the 
criticisms of the valued laws. Let us 
now turn to some recent court deci- 
sions ** to see how the states as repre- 
sented by their court systems think 
the 
These recent cases point up several 
bad The 
show: some agents 
to notify their insurance company of 
pertinent data that might affect the 
company’s views as to risk and value; 


today about valued legislation. 


company practices. cases 


(1) a failure by 


(2) an attempt by an insurance com- 
pany to gain unjustly at the expense 
of an insured; (3) poor underwriting; 


Fidelity & Guaranty Insurance Corporation 
v. Mondzelewski, 115 A. 2d 697 (Md., 1955); 
National Fire Insurance Company v. Board 
of Public Instruction, 239 F. 2d 370 (Fla., 
1956); Magrath v. Mechanics and Traders In 
surance Company, 249 F. 2d 98 (Kan., 1957); 
Nathan v. Saint Paul Mutual Insurance Com 
pany, 68 N. W. 2d 385 (Minn., 1955); Antell 
v. Pearl Assurance Company, 89 N. W. 2d 
726 (Minn., 1958); Hunt v. General Insur- 
ance Company of America, 87 S. E. 2d 34 
(S. C., 1955); Renner v. Fireman’s Insurance 
Company, 136 F. Supp. 114 (Tenn., 1955). 
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and (4) bad courtroom tactics by law- 
yers representing the insurance com- 
pany. Also, one case showed that the 
courts in at least one state still consider 
the valued laws as remedial in nature. 


Agents and Their Relationship 
to Insurance Company 


In an Arkansas case the agent of 
the insurance company withheld per- 
tinent information from that insur- 
ance company. Knowledge of the 
agent of an insurance company is 
considered to be knowledge of that 
company. Hence, the company was 
estopped from claiming that, had the 
facts at issue been known, it would 
not have sold the policy to the in 
sured. The policyholder was _ part 
owner of a piece of property and dis 
closed that fact to the agent. How 
ever, the agent wrote the policy to 
cover the total value of that property. 
After a total loss, the insured claimed 
that he was entitled to collect the full 
amount of his policy. The insurance 
company contended that the policy 
holder’s insurable interest in the prop 
erty was less than the total value of 
that property. The court held for the 
insured because the company legally 
(if not actually) had full knowledge 
of the the policyholder. 
The court ruling quoted below would 
be equally applicable to a situation in 


interest of 


which an agent withholds pertinent 
value information from the insurance 
company. The court observed: 
“Both appellant and agent testified 
that the former fully advised the lat- 
ter at that time of the purchase of the 
policy of his interest in the property 


The 


as an heir of his deceased father. 


agent listed appellant as sole owner 


in the application with full knowledge 
of the true nature of his interest.” 


” Tedford v. Security State Fire Insurance 
Company, cited at footnote 38, at p. 90. 
National Fire Insurance Company v. Board 
of Public Instruction, cited at footnote 38. 
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Valued Policy 


A Florida court *° held for a pay- 
ment of $6,500 after a firm contract 
had been signed to sell the property 
for $2,300. While the insured may 
appear to be the recipient of a wind- 
fall gain, the facts of the case reveal 
that the insured immediately informed 
his insurance agent who informed the 
general agent who, in turn, informed 
the the 
The judge asked the penetrating ques- 


company of sales contract. 
tion as to why the company did not 
cancel or reduce the 
return a part of the premium if it no 


insurance and 
longer considered itself liable for the 


face of the p¢ licy. 


Unjust Enrichment 

In another case involving insurable 
interest as the central problem, the in- 
surance company was fully aware of 
dual interest in the property. Again, 
the statement by the court is appli- 
cable to value cases: 

“While public policy does frown 
upon wagering contracts, it would 
hardly look with favor upon an in 
surer with full knowledge of all the 
facts grossly overinsuring the interest 
of an insured and unjustly enriching 
itself by collecting full premiums and 
retaining the greater portion of the 
premiums without an offer to return 


same for which it recognizes or con- 


ceded no corresponding liability.’ 


Underwriting and 
Courtroom Defense 


The two topics in the heading are 
joined because a Minnesota case * 
presents a picture of questionable pro- 
cedure from the initial underwriting 
of the policy through the court trial 
to determine the insurance company’s 


"Hunt v. General Insurance Company 
America, cited at footnote 38. 


“Nathan v. Saint Paul Mutual Insurance 


Company, cited at footnote 38. 
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liability under that policy. The facts 
are simple: In a state in which in- 
spection of all realty risks is manda- 
tory, the company agent 
wrote a $12,000 policy upon Mrs. 
Nathan’s building with only the word 
of the insured that the building was in 
The building actu- 
the court 
quotes the insurance company as con- 
tending in its brief that the structure 
“was a veritable ‘fire trap.’” ** After 
a fire caused total destruction the in- 
surance company claimed (1) it had 
been deceived as to value, (2) Mrs. 
Nathan operated a lunch counter in- 
creasing the and (3) had 
made a false statement as to her interest. 


insurance 


good condition. 
ally was quite rundown 


risk she 

The first two claims were disallowed 
since the deceit could not have been 
perpetrated had the insurance com- 
pany made the mandatory inspection. 
The temerity of claiming fraud after 
the itself the 
requirements of the statutes can be 


company has violated 
questioned as a wise courtroom tactic. 
At the the the 


policy there was a $200 electricians’ 


time of issuance of 
and mechanics’ lien on the property. 
The court could not conceive of a $200 
claim on a $12,000 property as mate- 
rially affecting the interest of the in- 
sured. Three years later in the same 


state, 


an insurance company sold a 
policy through a broker for $16,000 
after setting the value at $20,000, and 
paid the face amount of the policy 
($16,000), because nobody took the 
trouble to look at the obviously over- 


valued building. 


Nature of Legislation 
The Kansas valued policy legisla- 


tion specifies an “improvement to 
realty” as the type of property cov- 
ered by the statutes. In a recent case 
“Case cited at footnote 38, at p. 387. 
“ Antell v. Pearl Assurance Company, cited 
at footnote 38. 
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involving a destroyed dwelling, the 
insurance company maintained that 
the valued statute was applicable only 
to a structure that had been improved 
after it was built initially. The court, 
however, interpreted the law so as to 
consider any type of structure upon 
the land as an improvement to that 
land. While it appears that the judge 
recognized that the insurance com- 
pany presented a sound argument in 
semantics, he felt the nature of the 
legislation was such that it should be 
construed as liberally as possible for 
the insured. The court said: 
“Valued policy laws should be con- 
strued in the light of their object and 
purpose. They are remedial statutes, 
designed to prevent certain evils. To 
hold that the dwelling in the instant 
case fall without the Kansas statute 
would be a failure to recognize this 
remedial character and the legislative 


intent and purpose.” * 


It would appear that the court here 
has not absolved al/ insurance com 
panies of all taint of guilty practices 


AN EVALUATION 
OF VALUED POLICY LEGISLATION 
Perhaps, the most striking single 
the the 
failure of some insurance companies 


feature of recent cases is 


to incorporate the sound practices 
necessary to avoid the obvious pitfalls 
the 
Nathan case, if the agent had merely 


of the valued policy laws. In 


walked through the building described 


as a “veritable fire trap,” he would 


have seen it was overvalued. Since 
the state of Minnesota required the 
the 
property, the company appeared to be 
the 
court to protect it from an overpay- 
ment to the insured after the company 


insurance company to inspect 


rather optimistic in expecting 


® Magrath v. Mechanics and Traders Insur- 
ance Company, cited at footnote 38. 
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itself had violated the law of the state. 
The simple fact is that the valued 
statutes are as “applicable” ** today as 
when passed 50 to 75 years ago. In 
light of this fact, it would seem pru- 
dent for the insurance companies to 
establish practices that would lessen 
the effect of the laws.” 
cially true since certain of these prac- 


This is espe- 


tices (sound underwriting and proper 
reporting between agents and com- 
pany) are prerequisites of sound in- 
surance company operations. 

After analyzing the good and bad 
features of valued policy legislation, 
it may be concluded that such laws, 
on the hindrance to 
those parties attempting to ascertain 
the “correct” value of real property. 
Even in their present form many stat- 
utes invitation to 
overinsurance and arson by the dis 
honest insured. The majority of the 
states afford no protection to the in- 


average, are a 


remain an open 


surance company in the areas of other 
insurance and insurable interest. No 
statute considers the effect of chang- 
ing economic factors upon value, and 
only three states recognize physical 
deterioration as a modifier of the 
property's worth. On the other hand, 
the laws and the court interpretation 
constantly emphasize sounder under- 
writing and company agency report- 
ing procedure and stress the importance 
of an agreement as to value prior to 
loss. Further, as discussed previously, 
several states have attempted to over- 
their 
For example, the previously 


come weaknesses in 
statutes. 
mentioned Tennessee statute allowing 
the insurance company a 90-day in- 
spection period and the Minnesota 
the prohibition of 


original 


law relating to 


“The term “applicable” should not be 
construed to mean that the insurance com- 
pany evils against which the laws were 
passed are as rampant today as 50 years 
ago. Rather, the term is used simply to 
connote the idea of “still on the books” and 


“still applying in the case of a total loss.” 


Valued Policy 


other insurance at the option of the 
company have modified the harshness 
of the valued legislation so as to make 
it more in line with current business 
practices. Still, the statutes remain 
rather archaic in nature and scope. 
However, often the criticism of the 
laws is more aged than the statutes 
themselves. The average critic con- 
tends that such laws are both theoreti- 
cally and_ practicably The 
laws have withstood such attacks in 
total simply because much of what 
the valued legislation strives for is 
at least theoretically sound. Hence, it 
would appear more prudent for the 
insurance industry to base its criti- 


wrong. 


cism upon those segments of the laws 
that are especially repugnant to the 
establishment of a “correct” value for 


loss determination. Instead of mak- 


ing a blanket condemnation of valued 


policy laws, the companies in a par- 
ticular should 
specific segments of the law that are 
harmful to their operation. Thus, in 
Minnesota, the companies might try 
to have the inspection requirement 
repealed or at least modified in a man- 


state concentrate on 


ner similar to the Tennessee require- 
ment. Such a policy would seem to 
be far more feasible than the current 
shotgun approach. 

In a speech at Indiana University 
on October 7, 1959, Madame Pandit 
observed that Americans have a tend- 
ency to view all issues only in terms 
of black and white. Undoubtedly, the 
great Indian leader was not referring 
to such matters as the valued policy 
laws, but notwithstanding, her state- 
ment was remarkably apposite. 


[The End] 


“The companies would probably argue 
that an inspection of all property (especially 
residential buildings) before issuing a policy 
would raise premiums unduly. If such an 
argument is valid, then it would seem that 
the companies might also save money in 
those states in which they violate the inspec- 
tion laws simply by never coming to court. 
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Legal-Cost Insurance 


By LOUIS M. BROWN 


This brief article first appeared in the July, 1952 issue of The 
Insurance Law Journal, and since that time has come to be recog- 
nized as probably the first definite proposal in the area of pre- 
paid legal care, just now a subject of controversial insurance 
theorizing. The author is an attorney in Beverly Hills, California. 


Pp REPAID MEDICAL AND HOSPITAL CARE through volun 
tary insurance is here. Why not prepaid legal service and prepaid 
court costs through voluntary insurance? 

Let’s look at a fact. Actually, we have had insured prepaid legal 
service for as long as liability insurance has been written. Every 
time an insurance company takes on a third-party risk, the policy 
provides that the insurance company agrees to defend against any 
claim of liability to the extent of the coverage. That’s prepaid legal 
service plus prepaid liability coverage. Eliminate the liability cover- 
age and you have prepaid legal service. Many an insurance policy 
might be worth the price of the premium just for the prepaid legal 
defense. A home owner’s public liability policy is worth having not only 
because of the protection against liability but because if anyone ever 
sues it will cost many times the premium to defend. 

Has legal-defense insurance ever been tried? Yes. There are some 
reported cases involving the Physicians’ Defense Company (Wéieden- 
burgh v. Physicians’ Defense Company, 126 Ill. App. 509 (1906) ; State 
ex rel. Physicians’ Defense Company, 73 Ohio St. 90, 76 N. E. 567 (1905) ; 
Physicians’ Defense Company v. O’Brien, 100 Minn. 490, 111 N. W. 396 
(1907), 199 F. 576 (1912)). The facts reported state that the company, 
for a premium, undertook the defense of doctors sued for malpractice. 
The company did not assume the liability for a judgment against the 
doctor. The company apparently sought to avoid qualifying as an 
insurance company under state law, and the cases arose to test whether 
it was an insurance company and therefore required to qualify as 
such. Some cases held one way, some the other. For legal-cost 
insurance, those holdings make little difference, because a company 
writing such insurance can qualify. 

Automobile clubs offer an “appearance” service for club members. 
The clubs will appear and post bail or fine for traffic citations, although 
the club member pays the bail or fine. Club dues take care of the cost 
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of the appearance. There are auto 
liability 
which provide for the posting of a 
bail bond if the driver is prosecuted 


mobile insurance policies 


for violation of traffic laws. 


Therefore, insurance to take care of 
legal fees and court costs isn’t really 
a new idea. It’s just an extension of 


things already happening. 


People get legally sick as well as 
medically sick. If insurance to cover 
doctors’ fees and hospital bills is a 
good 


fees and costs ought to be 


idea, insurance for attorneys’ 
just as 
good—good for insurance companies, 


good for the insured and good for the 
legal profession. 


How Insurance Would Work 


Here is how such insurance would 
work. The Legal-Cost Insurance Com 
\ny 
individual can annual 
policy for a premium. The 
policy will set up a schedule of fee 
stated 
purchases a 


pany is organized and qualified. 
purchase an 
fixed 
payments with limitations. 
Smith Smith’s 
landlord sues to evict him from prem 


policy. 
ises Smith rented. Smith can choose 
any lawyer he desires. Smith defends 
the suit. His lawyer determines the 
amount of the fee. Smith files a claim, 
countersigned by the attorney, with 
the 


for reimbursement for all or a portion 


Legal-Cost Insurance Company 


of the fee. The company will pay the 
amount predetermined in the sched 
ule. That’s exactly the same proce 
dure as Smith follows under his health 
insurance policy when he gets ill and 


goes to his doctor. 


Of course it will take study , Statistics 
and good insurance judgment to de 
termine the premium and the extent 
to be 


of the coverage. There ought 


few who would 


Let’s 


at least a actuaries 
like to solve these unknowns. 


assume they do. 


Legal-Cost Insurance 


What attitude would the legal pro- 
ethical’ Is it 
worthwhile? Is it de 


fession have? Is it 
sound? Is it 
sirable? 

(1) The ethics are no different from 
the ethics of medical and hospital 1n- 
The the 
company, chooses the lawyer. The 
company does not control the attor 


surance. insured, and not 


ney, his judgment, his fee, his actions 


or his ethics. 


Perhaps, however, it would encour- 
age litigation, and the stirring up of 
litigation is not generally desirable. 
Would it? There are several answers. 
It might to extent. When a 
medical-insurance plan is first put into 


some 


a large plant, there are 
who 


operation in 


doubtless a number of families 


take prompt advantage of it. Some 
children do have tonsillectomies that 


they should have had a year » and 


oO; 
~s 


a 
might not have had for 


which they 
another year if there were no insur 
ance to help pay the bills Hospitals 
get crowded, but children are healthier 
Litigation isn’t always bad. Some- 
times it is necessary to protect one’s 


When it is 


through and 


legal rights. necessary 


we ought to see it help 
provide the means—witness legal aid 
and lawyer-reference plans. 

(2) The insurance would not neces- 
sarily pay for all of the legal fees and 
court costs. Medical insurance doesn’t 


always pay for everything. There 
will be some limitations. The partial 
payment of the cost of legal services 
to a plaintiff would not necessarily 
stir up litigation. Legal services paid 


for by legal aid or made available 
by lawyer reference do not create a 


lawsuit where none existed before. 


(3) The defense of litigation doesn’t 
stir it up. Many a plaintiff is less reluc- 
tant to sue a defendant who can afford 
a defense than to sue a defendant who 
can't. The plaintiff might well look 


to a settlement before suit where the 
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defendant can pay for his defense. 
Smith’s landlord is more easily per 
suaded to settle if he knows that 
Smith has the to defend the 


suit. 


funds 


(4) How about crimes? Would pre- 
paying the defense encourage people 
to crimes? That can’t be 
the public defender’s office. But may- 
be the company would not pay for the 
defense of criminal actions, or would 
pay only a fraction of the legal cost. 


It might be socially useful, though, 


if an alleged criminal defendant had 
enough money to enable his attorney 
to make the investigations most law- 


yers like to make to assist in the de- 


fense. The punishment (not the cost 


shown of 


provide a means whereby people will 
be encouraged to consult counsel 
more often in an effort to avoid get- 
ting into legal difficulties. The sched- 
ule of payment for legal services might 
include amount 
sultation though a 
not immediately involved. 


some for office con- 


even lawsuit is 


insurance is an exten 


aid, lawyer-reference 


Legal-cost 
sion of legal 
plans and justice for the poor. It 
furthers justice for persons of moder 
ate means without interfering with 
them. In fact, it pursues the same 
objectives. If group policies could be 
sold to thousands of 
industrial plants, it would go a long 


employees in 


way toward solving problems that 


of the defense) should fit the crime. Reginald Heber Smith made us con- 


- . scious of vears ago in his pioneering 
(9) Legal advice to keep people out . 5 ] sS 


of trouble should 
be encouraged. Such insurance might 


study, Justice for the Poor. 


[The End] 


(preventive law) 


SUBROGATION IN LIFE INSURANCE LOAN- 
The Pennsylvania Supreme Court held, in a recent decision, that 
the beneficiaries of a life insurance policy put up as collateral on a 
bank loan had rights of subrogation to the bank’s claim. The January, 


1961 issue of the Fiduciary Review, a trusts and estates digest, says of 


the case that “[t]he importance of both the holding and the dicta in 
Viller Estate 
petent was authorized by the court to borrow from a bank and put 
Upon the in- 


cannot be over-emphasized.” The guardian of an incom 


up the incompentent’s insurance policy as collateral. 
sured’s decedence, the insurer paid the loan balance to the bank and 
the remainder of the proceeds to the beneficiaries. At the audit of the 
representative's account, the beneficiaries’ claim by way of subrogation 
to the bank’s was approved, and, on appeal, affirmed by the supreme 
court. Both the majority and concurring opinions agree that the 
intention of the insured controls the question of whether the amount 
borrowed shall be paid from the general assets of the estate or de- 
ducted from the beneficiaries’ entitlement. The majority in the present 
case inferred the decedent’s intention from the fact that the loan was 
obtained from a bank, and not the insurance company. The concurring 
opinion did not agree with the inference of the majority, but consid- 
ered the special fact of the insured’s inability to change his intent 
voluntarily. Presumably, in the minority opinion, reimbursement of 
the beneficiaries will follow the insured’s death regardless of the 
source of the loan, whether the insurer or a bank. 
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Radiation Injuries and Statistics: 
The Need for a New Approach 
to Injury Litigation 

By SAMUEL D. ESTEP 


The ideas here presented were first discussed in a paper delivered 
at an International Symposium on Legal and Administrative Problems 
of Protection in the Peaceful Uses of Atomic Energy, sponsored by 
Euratom in Brussels, Belgium, in September of 1960. The article is 
reprinted from the Michigan Law Review for December of last year. 


HE EMPHASIS GIVEN by the mass media of communication 

to some of the dramatic problems arising from the use of nuclear 
energy unfortunately has diverted attention from some of the matters 
about which something can be done by lawyers, administrators, and 
legislators without the necessity of complicated international negotia 
tions between various parties to the “Cold War.” The headlines leave 
the uninformed, and perhaps often also the informed, public with the 
impression that even for radiation injuries the important problems all 
deal with such questions as: (1) Will only a few or many millions of 
people survive an all-out nuclear war? (2) Will the fallout from 
nuclear weapons testing cause no, a few, or hundreds of thousands of 
cases of leukemia and similar diseases among the populations of the 
world? 


Leaving aside the difficulties connected with nuclear warfare and 


considering only those involved in peaceful uses of atomic energy, 


the attention of the general public and even of government officials 
usually is directed to such questions as these: 


(1) Should nuclear reactors, whether on land or in ships, be per 
mitted close to large population centers? 


(2) What type of licensing, inspection, and operating procedures 
should be followed to protect the public and workers who possibly 
may be exposed to harmful radiation and still permit reasonable de- 
velopment and use of nuclear energy? 

(3) How high or low should the maximum permissible radiation 


exposure standards be for the public and nuclear workers? 


These questions and many others unconnected with the problem 
of radiation injuries should not be minimized. Concentration of all of 


Radiation Injuries 





* The attention which has been given 
The author, professor of law at the '° the matter of radiation injury by 
University of Michigan, acknowledges 
the financial support for the research 
on which this article is based which 
was made possible by a grant from 
the Michigan Memorial Phoenix 
Project of the University of Michigan. 
He also expresses his indebtedness to 
his research assistant, Martin Adel- 
man, particularly for the mathemati- 
cal calculations upon which the an- 
alysis and conclusions are based. 


businessmen, union leaders, govern- 
ment officials, legislators, and even 


lawyers has centered on the relatively 


obvious questions of extending work 


men’s compensation coverage to in 
clude radiation injuries and providing 
insurance programs which will pro 
tect the nuclear industry from impos 
sible potential liability burdens and 
also assure the public of an adequate 
fund for recourse in the event of a 
radiation accident. Most of this at 
e tention has been directed to the possi 
bilitv of accidental exposure of large 
our attention and energy on these : f ; 
sa numbers of people in the unlikely but 

broad policy questions, however, is at aS 
eo . . apparently not impossible event of re 

the expense of developing the basic rhe 
smtcwren: nt : : be ease of large amounts of radioactive 
nformation and legal techniques for sal ; 
providing an adequate scheme of com material in a large population center. 


pensation for those who inevitably he damage and proof problem, how 


will be overexposed. An amazing €Ver, 1s equally important whether a 
safetv record has been achieved by the Small number of workers or other 
nuclear industry so far, and enough persons,or a large number of the gen- 
is known about radiation safety to eral population, has been exposed. 
support an argument that it is safer lea 
Pl noe ven the scientists who do nuclear 
to handle radiation than many other ' 
: : ; LR research usually make the headlines 
types of material which industrialized - : 
. s ee i only if they have developed some new 
countries have been using for decades. ~~.’ . . , 
In any event, if care is used in exploit idea for a more refined nuclear weapon 
ing this energy, the benefits of such © for a method of producing electri 
exploitation clearly outweigh the disad cal power more cheaply or in a more 
vantages. Moreover, it is inevitable usable production package for special 
that nuclear power will become an_ situations than is possible with con 
increasingly significant factor in our ventional fossil fuels. The scientists, 
industrial development. With this however, for some years have recog 
expanded use, however, will come _ nized a need for basic research in the 
more accidents and an increase in biological effects of radiation on liv 
exposure injuries.’ Now is the time ing organisms, particularly man, and 
to face the problem of how to handle are beginning to attract the necessary 
the radiation injury cases which will financial support. It is now time for 


arise. the members of the legal profession, 
On September 2, 1959, the Atomic Energy ards and UW’ orkmen’s Compensation, 86th Cong., 
Commission reported to the Joint Com Ist Sess. (1959), pp. 855-858. See also foot 
mittee on Atomic Energy 26 separate un note 79. 
usual exposure incidents, all of which were See, e.g., Gomberg, Bassett & Velez, 
additions to an earlier list reported by the Report on the Possible Effects on the Sur 
AEC to the committee in December, 1958 rounding Population of an Assumed Release of 
Hearings Before the Subcommittee on Research Fission Products into the Atmosphere from 
and Development of the Joint Committee on 300-Megawatt Nuclear Reactor Located at 
Atomic Energy on Employee Radiation Ha Lagoona Beach, Michigan (1957). 
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including those working in 


ment, to provide the fundamental legal 


govern 


research which will make it possible 
for our legal system to use the knowl 
edge which scientists over the years 
will develop concerning the effect of 
radiation on man. The type of scien 
tific information already available and 
that 
on the horizon 


which at present seems to be 


calls for a new legal 


approach. 


The most important legal problem 
in dealing with radiation injuries con 
the and 


proof. (1) 


cerns matter of damages 
tvpes of 


What 
? ? 


shall be compensable? (2) 


injuries 
How can 


biological causation be proved? (3) 
If compensation is to be allowed, how 
should it be computed and dispensed ¢ 
Until 


with legislators and government ot 


~« 


the legal profession, working 


ficials. has answered these basi 


tions, our society 


assimilate fully the technology 


developed by the nut lear scientists 


The three questions posed are funda 


because they must be answered 


any legal 


mental 


under system which 


allow recovery for radiation in] 
other legal 


\V hethet 


trial by 


regardless of how issues 


are framed and resolved 


there is a jury trial, judge, 


or an administrative board determi 


nation; whether the question arises 


under workmen's compensation or 


normal tort liability concepts; whether 
it is permissible I a cause 
some of the 


action, as we find in 


French cases, at least with regard to 


the damage question, or whether an 


\nglo-American type of legal rule is 


followed which requires that a cause 


of action for all possible damages be 
large 


brought at one time; whether 


*Stason, Estep & Pierce, Atoms and the 
Law (1959), of which the present 
principal I. .g effect of statutor 
or administrative lings (p. 114); care 
owed to licensees and others (p. 130); vicari 


163); multiple defendants 


writer 


author 


ous liability (p. 


Radiation Injuries 


recoveries are permitted with no limi- 


tations or some limitations are im 
posed; whether determination of the 
amount of the award is made by jury, 
an administrative agency, or statute; 
and whether the rule of liability is one 
based on fault or on strict liability, 
deciding what injuries to compensate, 
proving biological causation, and ad 
ministering the compensation awarded 
are the three common and basic ques 
tions. Numerous other difficult ques 


For 


radiation in 


tions are discussed elsewhere 


some types of typical 


juries, the existing concepts are in 


capable of providing such answers 


f the many types of injuries which 
irradiation of human 
ill be 


aS vet can 


may result from 
beings, the greatest difficulties \ 
presented by those which 


be related scientifically to radiatio1 


increased incidence among 
When the 


onset of the disease or injury is late 


only by an 
an exposed population 
(delayed), predictions of future in 


are based on 


When, in additi 


nological causal relationship 


dence statistical 


1 
111t1es. 


1 
} 
I 


also 


nonspecifi (it mav be caused by 
radiation, but it also arises among 
unexposed groups, and no differenti 


ation between those cases caused by 
radiation and those caused otherwise 
is possible), the legal problems, diffi 
cult before, become unmanageable un 


der existing rules. 


The 


to a determination of compensability 


\merican authorities relevant 


for the injuries here discussed are col 


lected elsewhere,’ so this dis uSSI01 


will emphasize the last two of the 


basic questions, biological causation 


and administration of 


compensation. 


Nevertheless, a very brief summary 


ind cumulative effects of 

application of r 

federal 

or fault liability (1 
79 


ability (p 725) 


indemnity 


ad 
See work cited at 





of conclusions concerning compensa 
bility will indicate more sharply the 
need for new solutions for the other 
two problems. 


COMPENSABLE DAMAGES 


Short statute of limitations periods 
will prove an obstacle to recovery for 
some radiation injuries in most juris 
but 
cerned recognizes the need for extending 


dictions, nearly everybody con 
such periods for radiation exposure 
cases. Surely one is entitled to as- 
sume such changes will be made. In 
any event, recovery for these kinds 
of injuries should not be denied merely 
because they are not manifested for 
more than two or three years after 
exposure. A more difficult question is 


that of causation 


Some radiation injuries obviously 
are compensable now under both work- 
men’s compensation and tort princi 
ples. If 


things as 


causation is proved, such 
and 
of a crippling nature, to mention only 


cataracts skin burns 


two, clearly would be compensable. 
On the other hand, certain possibili 
ties, such as mental disturbance and 
prenatal injuries, have been held un- 
compensable by some courts when 
other forces are the causal factor be 
cause courts feared the proof problem 
was too difficult and the door would 
be opened too wide for possibly fraudu- 
lent claims. Such courts also might 
be inclined to deny recovery for some 
radiation injuries because of the seri- 
ous proof difficulties which give rise 
not so much to a danger of fraudulent 
claims but to an inability to 


causation specific. 


make 


Injuries should not be excluded from 
the compensable group merely because 
proof of causation under existing rules 
is uncertain. In some cases causa- 
tion undoubtedly will be fairly clear 
and recovery should be allowed. In 


addition, in a 
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fast-developing field 


such as this, what cannot be proved 
with today’s scientific knowledge may 


be capable of proof tomorrow. In 


those cases in which the proof of 
causation is made difficult under exist 
the 


character of radiation effects, a new 


ing rules because of statistical 
system of handling such cases must 
be adopted. The basic policy question 
a certain 
kind of injury to be included within 


of whether or not to allow 
the compensable category should be 
made on the basis of whether or not 
this is the kind of claim for which the 
legal system desires to provide recov 
ery. This basic question should be 
answered first without regard to the 
difficulties of proof. If no scheme can 
now be devised to handle the proof 
problem, recovery should be denied 
only until scientific advances make it 
possible. 

Of the many radiation injuries which 
undoubtedly will under both 
workmen’s compensation and ordinary 


arise 


tort liability concepts, the following 
most clearly require some new legal 
approaches. 


Increased Susceptibility to Disease 

Scientists generally agree today that 
exposure to significant amounts of radi- 
ation increases a person’s general sus 
ceptibility to diseases to which he may 
thereafter be exposed, In some types 
of situations this may be a problem 
quite similar to that of job disability. 
\ person working in a pharmaceuti- 
cal laboratory may find it unsafe to 
continue in such an occupation after 
serious Overexposure to radiation be- 
cause the research or production work 
is being done in an atmosphere creat- 
ing a greater than normal chance for 
exposure to disease. The same might 
a doctor, nurse, or other 
It is 
impossible to prove that a particular 


be true of 
person who treats the diseased. 


person so exposed would in the future 
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contract a given disease, whether it is 
the common cold or pneumonia. So 
long as the person does continue to 
work and contracts no disease there 
is no decreased earning capacity. There- 
fore, perhaps even under normal tort 
liability rules, under 
typical workmen’s compensation con- 


and certainly 
cepts of decreased earning capacity, 
no recovery would be permitted. Never- 
theless, in some situations it might be 
very desirable for the irradiated per- 
son to find another occupation, and an 
appropriate award should be allowed. 

The over-all policy question remains 
of whether to kind of 
compensation under either or both 
workmen’s compensation and tort lia- 


award some 


bility rules simply for the increased 
susceptibility to possible future di- 
sease. Since increased susceptibility 
is most dangerous in old age, this 
problem is most likely to arise with 
regard to retired persons not covered 
by workmen’s compensation provisions. 
Existing American cases do not make 
it clear whether this injury is com- 
pensable on a tort basis.°® 


Shortened Life Span 

Scientists accept the conclusion that 
irradiation the life 
ancy of the victim, although they do 
not agree as to how much. Different 
countries reach different results, but 
this should not be a 
injury except to compensate those 
deprived of financial support by the 
accelerated demise of the exposed per 


shortens expect- 


compensable 


son, or in other special circumstances.® 


Sterility and Related Injuries 


[Irradiation can impair the ability to 


have children, and, perhaps most im- 


portantly, greatly increases the chance 
of deformed offspring. Conflicting 
lines of authority exist in the United 
States * but the loss of the ability to 
have children should not be a com 
pensable item of damages, not be- 
cause proof will be difficult but because 
the loss is one for which money in no 
way can compensate.* The emotional 
loss of parents when a living child is 
lost probably also should go uncom- 
pensated, although the increased ex- 
pense of caring for a deformed child 
should be recoverable, of course. 


Genetic Damage 


The injury to unborn generations 
caused by irradiation of any potential 
parent, at least above very low, pos- 
sibly threshold levels (and there may 
be no threshold), is probably the most 
disturbing of all possible radiation 
injuries. Any increases in the normal 
mutation rate almost always result 
in latent, nonspecific deformities or 
death in because most 
mutations are harmful to man. In suf 
ficient quantities, of course, radiation 


descendants 


induced mutations in the whole popu- 
lation could upset the present genetic 
But 
an individual exposed to high levels 
300 or 
units (as has happened in the United 
States),° the resultant 
risk of a genetic deformity in an off- 


mutation equilibrium. even for 


of radiation, such as more 


much higher 
spring may be a real tragedy mani- 
fested in the form of a cleft palate, 
club foot, cross-eyes, mental deficiency, 
or any one of perhaps hundreds of 
identifiable deformities.2° As with 
sterility and shortened life span, the 
irradiated person has suffered no de- 
creased earning capacity and hence 


° See work cited at footnote 3, at pp. 257-270. 
* See work cited at footnote 3, at pp. 270-309. 
* See work cited at footnote 3, at pp. 242-254. 
* See work cited at footnote 3, at pp. 254-256 
® Andrews, Kretchmar 
Brucer, “Accidental Radiation Excursion at 


Sitterson, and 
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the Oak Ridge Y-12 Plant IV,” 2 Health 
Physics 134 (1959). 

” Reported to the 
Congress on 


International 
Congenital Malformations, 
held in London in July, 1960. Report by 
New York Times, July 19, 1960, p. 5, col. 6 
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has suffered no compensable injury 
under most workmen's compensation 
statutes, Likewise, in ordinary tort 
\nglo-American 


claim situations, no 


authority was found permitting re 


covery. 


Providing for such injuries for even 
five, let alone ten or 20 generations, 
probably is beyond the capacity of 


existing legal systems. Provisions 
should be made, however, for at least 
those in the next generation who have 
observable disabilities for which com 
pensation would be granted under ex 
the 


listing personal injury rules if 


causal link were not genetic. To one 


who must bear such a deformity tix 
life, it makes little difter 
the f 
some somatic in 


rest of his 


ence whether it is result of a 


genetic mutation or 
jury after conception or even after 
birth. Under existing rules, a very 
case could be made to “prove” 
a deformity in the child of a 
parent seriously overexposed just be 
fore conception and hence well within 
the statute of limitations period, was 

1 


“caused” by the radiation. The result 


reached under existing rules in such 
cases is unrealistic, whether recovery 
is denied or permitted, because of the 
and 
something in the nature of the contin 
gent injury fund discussed below should 
be used. Nevertheless, if 


the 


statistical character of “causation,” 


rules remain 


Same, deformed persons whose 


parents 


were exposed TO SO called 


Work cited at footnot 3. 


nly case at all clos 


S., 6 NEGLIGENCE CASES 
F. Supp. 580 (DC N. J., 


allege: t! 
given to ; 
sickly child 
diction, how 
at that 


preconception injuries w 


ll prenatal injuries 
time and therefore no precedent for 
as made 

“To be legally significant this should 
msidered to be that dose 


double the 


which will 
number of deform 
just double 


mutations ina 


manifested 
ities in a given 


the mi 


generation, not 


imbe1 I gene 


given 


generatiol 
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should 
be allowed to recover regardless of 
the fact that the causal link is genetic.’ 


doubling doses of radiation’ 


Many have avoided even discussing 
the problem of genetic damage for 
fear that people will be frightened 
away from considering some of the 
other problems admittedly important 
to the development of a nuclear in- 
dustry.** The issue should be faced 
now, however, and a decision made as 
to what injuries to compensate and 


under w hat circumstances. 


Leukemia and Other Cancers 

If existing limitations periods for 
bringing causes of action after in 
jurious impact are extended, as they 
should be, legal cases involving latent 
cancers, such as leukemia, will result 
from irradiation and problems will be 
created which are incapable of fair 
workmen’s 


tort liability 


solution under existing 
rules. 
the 


causal connection between irradiation 


compensation or 


Scientists do not agree as to 


and some cancers. This is true of 


strontium-90 and bone and 


the 


cancer, 


also of iodine-131 and cancer of 


thyroid.”° The relationship between 


long-delayed leukemia and overex 


posure to at least high-level radiation, 


however, is undisputed.'* The painful, 


disabling and, eventually, fatal effects 

of leukemia are well recognized and 
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case for seems 


the 
obvi us. 


compensation 
Unfortunately, such injuries 
are not only long delayed but also 
in particular cases the causal connec 

tion with radiation is difficult to show 
with sufficient legal or scientific cer 
tainty to be acceptable under existing 
rules. In the first place, the conne 
tion can be measured only by a statis 
tical increase in the incidence of the 
disease. Allowing damages relatively 


soon after exposure for any future 
possibility of occurrence of leukemia 
is a gamble unacceptable for an en 
lightened legal system. If suit should 
be delayed until the disease manifests 
itself, causal relationship to radiation 
is still impossible to prove with any 
degree of certainty for the specific case 
This results from the fact that 


diseases are nonspecific as to cause; 


such 
no differentiation can be made _ be- 
tween radiation-caused leukemia and 
leukemia arising from those other 
for the natural 


These dif 


forces which account 
incidence of this disease. 

the 
5 along the lines 


ficulties also indicate need for a 
new legal treatment 
of the 


cussed below. 


contingent injury fund dis 


Even if the causation difficulty is 
solved, some possible obstacles to re 
covery remain. Definitions in work 
men’s compensation statutes of such 
terms as “occupational disease,” “ac 
cident,” and “arising out of and in the 
course of employment,” and some of 
the 


tive details in 


reporting and other administra 


such laws may prove 


troublesome, but these have been gen 
erally recognized and some changes 
in existing laws have been made and 
others are contemplated. On the other 
hand, little or no attention has been 
given to the fact that recovery may be 


denied because there will be no de 


creased earning capacity for a rela 
* Discussion beginning at p. 103, 
specialists at the [ 


Medical Center 


" Interview with 


versity of Michigan 


Radiation Injuries 


tively long period of time after exposure, 
and then, in the case of chronic leu 
real 
two months before death. \n 


kemia, disability lasts perhaps 


only 
acute leukemia victim, however, will 


be disabled several months between 


onslaught and death if untreated, but 
still less than a year even if treated.” 
In either the chronic or acute leukemia 


case, onslaught may occur after re 


tirement and thus no decreased earn- 
ing capacity is experienced. Although 
the treatment of chronic cases typi- 


cally is not too expensive and can be 


handled on an out-patient basis, treat- 
ment for acute cases includes hospitali- 


zation and can be catastrophically 


expensive. Surely such expenses 


should be recoverable and the neces- 


sary modifications in existing statutes 
should be made. 


\nother damage policy question is 


presented by leukemia and _ similar 


cancerous diseases. There is some 


evidence that at least in cases 


many 
the only effect of radiation is to ae 


celerate onslaught of a condition that 
would 
Often 


arisen in event.*° 
the 
“caused” by radiation, particularly in 
with 
the 
etfect is shortened life span, and per- 


handled 


as involving only this type 


have any 


even in additional cases 


chronic cases short dis- 


ability 


very 
periods, most significant 
haps such cases should be 
primarily 
of injury. 


In any event, the decision 


ot whether to allow recovery for such 


policy 
what extent 
should be 
consciously and with full recognition 
of all Such 
should for case-by-case 
development 
The 
should be 


an injury, and if so to 


and for whom, answered 


ramifications, decisions 
left 
by individual 


not be 
judges. 


basic decision as to damages 


made by statute in each 


Jurisdiction. 


” Hevssel and others, 
shima Atomic Bomb 
313, 223-224 (1960) 


“Leukemia in Hir« 
. 
10 


13 BI 


Survivors,” 
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Conclusion as to Damages 

These questions of policy as to 
types of damages to be compensated 
are basic regardless of differences ex- 
isting between jurisdictions and be- 
tween legal 
whether strict liability or fault prin- 
ciples are imposed and whether the 


systems. This is so 


case is a tort liability or a workmen’s 
Whether or 


not there is agreement with the con- 


Ce ympensatic yn situation. 


clusions suggested above, surely it 
can be agreed that it is essential that 
such policy decisions be made con- 
sciously and not left for decision by 
individual judges, administrators or 
juries on a case-by-case basis, so that 
uniform results, at least within a par 
ticular jurisdiction, can be reached. 
Such policy questions in unprecedented 
numbers will be presented in radia- 
tion cases, and the law should be pre 
pared to meet them intelligently and 
fairly. In doing so it may be neces- 
sary to re-evaluate some of the present 
concepts of compensable injuries in 
tort cases such as awards for pain 
and suffering, loss of enjoyment, sup- 
port of dependents, and of survival of 
causes of action and awards for wrong- 
ful death and the interrelationship of 
the two.*? Under any legal system, 
and regardless of other questions and 
their solutions, answers must be given 
on the questions here emphasized. 
Solutions should be agreed on before 
radiation cases begin to occur in con- 
siderable numbers. face 
these questions will itself be an an- 


Failure to 
swer but an unsatisfactory one. 


PROOF OF CAUSATION FOR 
LATENT, NONSPECIFIC 
INJURIES 


Difficult as is the determination of 
which injuries ought to be compen 
sable, and the amount of damages 
which should be allowed to the in- 


94 


jured person, proving biological “cause- 
in-fact” for latent, nonspecific injuries 
creates much greater problems under 
existing legal rules. radia- 
tion only increases the incidence of 


Because 


such injuries in an exposed group, is 
only one cause of many, and no way 
exists to distinguish those cases caused 
by radiation from those resulting from 
other forces, results reached in radia- 
tion cases under normal proof rules 
could best be described as a lottery. 
The chances of justice being done are 
dependent upon the laws of chance 
and have no relationship to the par- 
ticular case before the court or tri- 
bunal. Proving cause-in-fact of course 
involves proving that plaintiff was ex- 
posed by some radiation source for 
which defendant is legally responsi- 
ble and also proving the amount of 
such Such 
difficult to prove and mistakes may be 


exposure. facts may be 
made but there is nothing inherently 
or theoretically wrong with the con- 
clusions drawn. Trying to prove for 
legal purposes the biological connec- 
tion of irradiation with a particular 
nonspecific, latent injury under exist- 
ing rules, however, makes the ‘“cor- 
rect” result theoretically impossible. 
A new approach such as a contingent 


injury fund should be used. 


Leukemia 


First, the results which would be 
reached under existing rules for a 
particular disease, leukemia, will be 
analyzed to show how completely un- 
satisfactory this solution is for both 
future possibility and present mani- 
festation of the disease cases. Then 
the theory and application of the con- 
tingent injury fund generally to non- 
specific injury 
followed by the application of 


described, 
the 
Finally, some 


will be 


fund idea to leukemia. 


of the litigation difficulties necessarily 
21 Work cited at footnote 3, at pp. 228-232, 
299-308. 
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involved in handling many radiation 
cases under both existing and con 
tingent injury fund concepts will be 
enumerated and some possibilities sug 
gested for at least ameliorating some 
of them. Before making any of these 
analyses, however, the basic scientific 
“facts” of leukemia must be presented. 


Scientific ‘‘Facts’’ of Leukemia 
Under either existing rules or the 
contingent injury concept, legal an 
alysis of radiation injury cases must 
begin with an understanding of the 
present state of scientific knowledge 
about the relationship between leu 
kemia and radiation. The extensive 
scientific literature on leukemia *? seems 
to justify use of the following gener- 
alizations for legal purposes. 


(1) Radiation, at least in doses of 


50 to 100 units or more, causes leu 
kemia in the sense that it will increase 
beyond the natural incidence rate the 
leukemia in an 


number of cases of 


exposed group. Radiation does not 
merely trigger or accelerate leukemia 
in a person who already was destined 


to have it, although it also may do 


this. This has been shown by the 


“The scientific literature is rather ex 


tensive but the 75 or so significant articles 
Heys- 
sel, work cited at footnote 20, and Heyssel, 
The Risk of Leukemia in Man Following 
Radiation Exposure, Proceedings of the Van 
derbilt University Medical School Symposium 
on Radioactivity in Man, held in April, 1960 
to be published. Hear- 
ings cited at footnote 16 and Hearings 
Before the Special Subcommittee on Radi 
ation of the Joint Atomic 
Energy on Biol 


on leukemia are cited in two papers: 


and yet See, also, 


Committee on 
gical and Environmental Ef 
Vuclear War, 86th Cong., Ist 
which include 
the literature, and excerpts 
from many of the important scientific papers 
not only concerning leukemia but also con- 
cerning other radiation injuries. 


sources, as well as 


fects of 


(1959), 


Sess 
references to most of 
summaries or 


It is from 
these from interviews 
with various scientists and medical special- 
ists that 
this paper are drawn. 


the scientific conclusions stated in 
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studies done on the populations of 


Hiroshima and Nagasaki,** on anky- 


*4 and 


losing spondylytics in England, 
probably by the reports on leukemia 
among radiologists *° and among chil 
dren exposed while embryos as a result 
of radiation treatment of their mothers.*° 
(2) Radiation is a nonspecific cause 
of leukemia. Other forces than radia- 
tion cause it and no method exists, or 
seems likely to be discovered in the 
future, for differentiating 
tween a radiation “caused” 
one arising as a matter of 


near be- 
case and 
natural 
In ad- 


dition, as yet no way exists for deter- 


incidence from other causes. 


mining which members of any given 
group of the population, even one ex- 
posed to radiation, will contract the 
disease and which ones will not. 

The 


dence of the disease varies from coun- 


(3) normal or natural inci- 
try to country and in accordance with 
sex, age, possibly heredity and even 
occupation. In the United States the 
over-all about 6.9 


cases per 100,000 people per year,*’ 


leukemia rate is 
or to use a scientist’s shorthand form 
of expression, 6.9/10°/yr. This figure 
compares with one of 5.8/10°/yr. in 


1950 78 and the increase is consistent 


* Hollingsworth, “Delayed Radiation Ef- 
fects in Survivors of the Atomic Bombings,” 
263 New Medicine 481 

1960). 

*“Court-Brown & 


England Journal o 


Doll, ‘Leukemia and 
Aplastic Anemia in Patients Irradiated for 
Ankylosing Spondylitis,’ Medical Research 
Council Spectal Report Series, No. 295 (1957). 
* March, ‘Leukemia in 
20 Year Period,” 220 American 
VUedical Science 282 (1950) 
“Stewart, Webb & Hewitt, “A Survey of 
Childhood Malignancies,” 1 British Medical 
Journal 1495 (1958), reprinted in Hearings 
cited at footnote 16, at p. 1667 
“National Office of Vital Statistics, 
Vital Statistics of the United States 97 (1958). 
* National Office of Vital Statistics, 49 
Vital Statistics—Special Reports 341 (1958- 
1959). This figure is an average figure 
for the three-year period, 1949-1951. 


Radiologists in a 


Journal of 





with the experience throughout the 
world in recent years Most scien 
tists feel this increase is not the result 
of better diagnosis but have no firm 
as to the for the 
increase. This increase, coupled with 
the that the natural 
rate seems too high to be attributable 


convictions reason 


fact incidence 
solely to background radiation such 
as from cosmic rays, clearly suggests 
that other forces than radiation cause 


the disease. 


(4) Between 30 and 80 units of 


radiation will double the natural in 
cidence figure in 


\t least 


tists fall between these figures. 


an exposed group. 
the estimates of most scien 
The 
best guess for legal purposes would 
seem to be 50 units. This number 
is known technically as the doubling 
dose and has great legal significance 
under existing proof rules. It is not 
’ not the dou 
bling dose depends upon the dose 


known vet whether or 


being acute (received in one or a very 
chronic 


few fractional doses) or 


(received in small doses over an ex 
tended period of time). 


the 


amount oft 


(5) Scientists do not agree on 
relationship between the 
the 
incidence of leukemia, usually referred 
Although 
not absolutely conclusive, considerable 


radiation received and increased 


to as the dose-rate curve. 
evidence 


exists that for exposures of 
50 to 100 units and above, the curve 


” Heyssel, or — 1 at tootnote 20, at 


p. 314 


The amount of radiation which 


constitutes a 


exposure 


doubling dose is somewhat 
uncertain. The most accurate data 
from Brown & Doll, work cited at 


footnote 24, at p. 50. They indicate that their 


comes 
( ourt 
dose in 


data is consistent with a doubling 


the range of 30-50 units, Conclusions drawn 


studies on individuals 
consistent 
doubles the 
leukemia 


1132 


‘Hearings cited at footnote 15, at p. 1557. 


from analysis of all 
subject to X 


estimate that 50 


rays are with an 


units chance 
of development of Hearings 


cited at footnote 15, at Pp 


96 


is linear.** This is a shorthand way 
of stating that any given increase in 
the number of units of radiation ex- 
posure will result in a corresponding 
and constant increase in the incidence 
of leukemia. In any event, at these 
levels of exposure, the curve approxi 
mates a linear curve sufficiently closely 
to permit use of this assumption in 
solving legal problems. Some have 
attempted to extrapolate from the in 
these 


the 


cidence figures at exposure 


levels an estimate of number of 


cases of leukemia that will be caused 


per unit of radiation, such as two 
cases per year per million people ex 
posed to unit 
2/rad/10' Two difficulties in 


herent in this assumption have caused 


one (expressed as 


VE)" 
considerable skepticism in the scien 
tific community about such an extra 


polation. In the first place, even as 
suming linearity at the higher levels 
of exposure, there is no evidence that 
the 
ratio will hold true, 


at lower levels same incidence 
>and it may well 
be less. There is no suggestion it will 
be higher. 
that 


means that below this low level no ad 


In addition, many argue 
a threshold level exists which 
ditional cases will arise from such ex 


posure, particularly if received in 
chronic doses. Others, of course, argue 
that 


at least within the extremes of lethal 


it is linear, at all dose levels,*’ 


doses (hundreds of units in one acute 
dose) and very low levels such as the 


“ Heyssel, work cited at footnote 20, 


3 > 


lonizing Radiation,” 
125 Science 965 (1957), reprinted in Hear 
footnote 15, at 970 


Lewis, “Leukemia in 


ings cited at 
Linear 
128 Science 693 


7 
footnote 16, 


‘ Brues, 
ot Carcinogenesis,” 
reprinted in 
at p. 1402. 


Heyssel, 


“Critique of the 


lheory 
(1957), 


Hearings cited at 


work cited at footnote 20, at 
p. 320 

"Finkel, “Mice, Men and Fallout,” 128 
Sctence 637, 641 (1958), reprinted in Hear 
2346. 


work cited at footnote 33. 


ings cited at footnote 16, at Pp 


Lewis, 
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maximum permissible levels permitted 
for radiation workers. For the fore 
seeable future, the law may have to 
frame rules for injury cases in spite 
of these uncertainties because studies 
of effects of radiation on millions of 
animals would be required to settle 
the questions presented at low dos 
ages.** 


not be 


Possibly the uncertainty will 
settled until the 
discover the primary biological mecha 
nisms of leukemia. 


scientists 
® If these are dis 
covered the shape of the curve even 
at low doses probably can be deter- 
mined 

without 


from theoretical calculations 
studies of 


large numbers of exposed mammals. 


epidemiological 


(6) The natural incidence figures 
are derived from death certificate re- 
ports for the whole population, and all 
types of leukemia typically have been 
lumped together.*® ‘Today it is recog 
nized that forms of the 


disease actually may be different di 


the different 


seases with different causal mechan 
isms.*! There is some evidence that 
radiation, at least in acute, fairly large 
doses, does not cause one type of leu- 
kemia, that is, chronic lymphocytic.” 
The desirability of distinguishing the 


forms of leukemia is also indicated by 


the evidence concerning variation in 
incidence of the types in the differ- 
ent age groups.’ 


(7) Radiation-induced leukemia ap 
parently does not appear for at least 
one year and probably two years after 
exposure.** Some cases will not ap- 
pear for at least 13 to 15 years after 
exposure and perhaps as late as 20 


years.** The peak incidence occurs 


* Buck, “Population Size Required fot 
Investigating Threshold Dose in Radiation 
Induced Leukemia,” 129 Science 1357 (1959) 

® Letter from Robert M. Heysell to Samuel 
D. Estep, April 22, 1960. 

= See work cited at footnote 28 

“ Baikie, and others, “Chromosome Studies 
in Human Lancet 425, 427 
(1959). 


Leukemia,” 
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between the fourth and eighth years 
following exposure.*® Thereafter the 
incidence among the exposed popula- 
tion diminishes and begins to approach 
the expected natural incidence rate. 


Application of Existing 
Cause-in-Fact Rules to Leukemia 


first to test 
both existing damage and proof rules 


Leukemia was chosen 
and the contingent injury fund idea 
for several reasons. In the first place, 
indicated before, is a 
latent, nonspecific injury. In addi- 
tion, more and better scientific infor- 
mation exists about both the natural 


leukemia, as 


incidence figure and the correlation 
between and 
the leukemia rate than for any other 
We 
such 
correlations and rates as applied to 
human beings than with other diseases. 


radiation increases in 
such latent, nonspecific disease. 
also have more knowledge of 


The same basic problem will be pre 
sented by other such 
course, and, although 


injuries, of 
these will be 
the subject of future papers, this one 
with 


deals leukemia. 


The which 
applies to all such injuries is the sta- 
tistical probability character of the 
evidence which will have to be used 
in litigating such cases. 


common denominator 


This type of 
proof creates real problems for the 
existing litigation system, and an anal 
ysis of the application of present rules 
to leukemia will demonstrate 
the “lottery” character of the justice 
derived from 


cases 
use of traditional con 
A study of leukemia also will 
illuminate the problems involved in 


cepts. 


“Court-Brown & Doll, “Adult Leukemia,” 
1 British Medical Journal 1063 (1959). 
See work cited at footnote 42, at p. 1064. 
“ Heyssel, footnote 20, 
at p. 329 


work cited at 


* See work cited at footnote 20. 
See work cited at footnote 20 





constructing an intelligent compensa 
tion system for these radiation injuries 
generally. The statistical character of 
the proot even offers the possibility 
of creating a fairer and perhaps ulti- 
mately simpler compensation scheme. 
Probably similar concepts will be ap- 
plicable to many non-radiation injury 
cases, but that is another story. 


Existing rules of proof.—The ap 
proach of the American courts in soly 
ing the problem of proving biological 
has been 
\ fair conclu 


causation in injury cases 
analyzed previously.* 
sion from this analysis is that the 
burden is the plaintiff to show 
that “more probably than not” the 
force put the defendant 


caused the plaintiff’s injury. A 


on 
in motion by 
few 
courts use the term “reasonably cer 
\merican courts 
\lthough 
courts have not used the following 


tain,’ 45 but most 


use “reasonably probable.” 


terminology, a more realistic descrip 
tion could be framed in terms of per 

this what 
least subconsciously use in 


centages, and probably is 
juries at 
any event. The more-probable-than 
not test surely means simply that the 
trier of fact must find that the chances 
that defendant's force caused the plain- 
tiff’s slightly 


better than 50 per cent; or, to put it 


injuries are at least 


the other way, that the chances that 
all 
could have caused the injury are at 
least no greater than just short of 
50 per cent. Even if such an anal 
ysis is inapplicable to other types of 
i which the 
only proof of causal connection is a 


other forces or causes together 


cases, in those cases in 


between radia- 
tion dose and injury, the only just 


statistical correlation 
approach is to use a percentage for- 
with all non- 
including leukemia. 


mula. This is the case 
specific injuries, 


Under existing rules the only fair 


“Work cited at footnote 3, at pp. 421-494 
3, at p. 429 
RA FAs ne 


Hutton, “Statutes 


“See work cited at footnote 
*” See generally Annotations, 
2d 277 (1950). See 


98 


also 


1S 


place to draw 
cent. 


the line at 50 per 
These rules apply when the 
injury is already manifested as of 
the time of trial. 
what might be termed present injury 
situations. 


These cases involve 


The delayed onset or latency char- 
leukemia dif- 
ferent and distinct problem. Although 
in a few jurisdictions in certain spe- 


acteristic of creates a 


cial situations courts have interpreted 
their statute of limitations as mean 
ing that the cause of action does not 
accrue until the plaintiff knows he is 
injured and that the defendant’s force 
caused it, in most jurisdictions the 
period will to run 
immediately upon impact of the force, 
will be at 
With exist 
ing limitations periods, most of which 
allow from to three for 
bringing the cause of action, nearly 


statutory begin 


in radiation 


the time of exposure.*® 


which 


cases 


one years 
ali leukemia cases resulting trom irra 
diation will be barred by the statute 
unless it is permissible to sue now 


for the future injury. 


Many 


a distinction in these future injury 


\merican courts have made 


cases between the degree of proba- 
bility required in two different situa- 
lf 
manifested 
the 
duration 
the future, undoubtedly courts have 
generally been more liberal in allow- 


tions. a compensable injury is 
at the time of trial and 
future uncertainty the 


degree of disability in 


is 


only 


or 


ing juries to grant speculative awards 
for such future disability, uncertain 
the of the future 
consequences is. On the other hand, 


though evidence 
if the only compensable injury is the 
possibility of future damages, the cases 
allowing recovery are practically non- 
existent, and certainly the test used 


is likely to be “reasonable certainty,” 


of Limitations and Radiation Injury,” 23 


Tennessee Law Review 278 (1954) 
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although occasionally courts have used 
“reasonable probable” and other some 
what less rigid proof tests. 

Even in such cases, however, it 1s 
clear that the degree of certainty re 
quired is considerably greater than 
that imposed under the “more prob 
than test 
injury cases.° 

No 


this 


able not” used in present 


found for 


distinction, at 


justification can be 


kind of least in 
radiation cases involving nonspecific 
injuries. Except possibly for certain 
injuries such as skin burns resulting 
from gross overexposure to radiation 
connection is 


where the causal very 


specific, this is equally true of pres 


ent injuries (manifested within the 


limitations period) because many of 
them may be nonspecific as to causal 


connection. 


[In many radiation cases the validity 
of the statistics as to biological causa 
tion is just as great for future con 


sequences as it is for present injuries. 
between 


Actually, the distinction 


“reasonably certain,” “reasonably prob 


able,” and “more probably than not’”’ 


” Work cited at footnote 3, 

' This 
tailed incidence ot leu 
kemia for the three-year period, 1949-1951, 
is available; see work cited at footnote 28 

“A rough figure calculated fot 
the number of leukemias that will appear 
normally in a random sample of 100,000 
people followed for a 20-year period. The 
figure does not the from 
the first two years for these years do not 


at pp. 487-494 


figure was chosen because a de 


breakdown of the 


can be 


include incidence 
work 
States 
the 
year 


compensable leukemias 
footnote 20). The 
Office of Vital Statistics has tabulated 
incidence of leukemia for the thre« 
period, 1949-1951 (see work cited at footnote 
28). Their 
various age 


(see 
United 


yield 
cited at 


broken 


5-14, 


are 
that is, 


down into 
15-24. etc 


ngures 


ranges, 


will not be important if suit must be 
brought now for future injuries, be- 
these the 
most liberal one, can be met in most 
and most leu 


cause none of tests, even 


if any leukemia cases, 
kemia cases will involve future pos 
sibility of injury only. 

Application to leukemia cases. 
Future injury leukemia the 
cause of action must be brought within 


cases If 


a short period after exposure, no re 
the future 
possibility of leukemia would be allowed 


covery in any case for 
under any of the suggested tests. This 
can be demonstrated conclusively by 
use of the statistics showing the na 
tural the 


incidence of disease. 


Using 1950 census figures,°! no ex 
pose d person could show that his chances 
were greater than 50 per cent, let alone 
100,000 ex 
posed persons chosen at random from 
the 1950 United States population, 
143 persons would die of leukemia 
from the next 20 
years, if no account is taken of those 


who will die of 


“reasonably certain.” Of 


natural causes in 


other causes. By 


a relatively simple mathematical cal 


(Continued on page 101) 
Normal mortality figut 


the same time period 


also given Che death 
instead of the incidence 
calculation This 
because the 
than a 
to three for chronic cases see 
view cited at footnote 19). The figure is based 
upon a random sample of 100,000 people at age 
levels proportionate to those ot the 1950 
For five-vear group 
picked to represent the group was the lower 
age plus two: e.g., age 27 
25-29 group. A formula was used to 


into account the would-be cases 


rate 


slight 


only a 
1 


introduces 


error usual course of leukemia 


is less year tor acute cases and one 


years inter- 


census each the age 
used for the 
take 
of leukemia 
lost through death from other causes 


Was 


The total leukemia cases occurring during Y years 


1 — (1-X)’ 

ZN {| —— —2+X where N 
xX Z 

X 
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no. in sample 
rate of leukemia 
rate of total deaths 


(Continued on fol 





(Footnote 52 continued) 


The formula is derived by observing that ZN = the number of leukemias occurring during 
the first year; Z (N-XN) ZN (1-X) the number of leukemias occurring during the 
second year; and ZN (1-X) (1-X) ZN (1-X)? the number of leukemias occurring 


during the third year Therefore, for Y years the total observed leukemia will total 


ZN {1+ (1-X) + (1-X)? + (1-X)? (1-X)?" ZN 2 (1-X)e 


a 0 


the formula for the sum of a geometric series that 


Hence 


(1-X)? (1-X)° 
(1-X)o ; 
o 0 — (1-X) X 


? 


Correcting for the first two years by subtracting the value 2 one must subtract 


(93%) + 2X a 
ZN ZN ZN (2-X) 
X X 


Therefore, the formula for the total leukemias which will appear during Y years becomes 
ZN 


The formula is used for the first calculation until Z and X change Chen N becomes 
N (1-X)? N, and the calculation continues using the new values of X and Z, but since 


there need be no correction for the first two years the formula simplifies to become 


y-l 1 — (1-X) 
ZN: = (1-X)e ZN; 
o 0 xX 


This process is then repeated a third time % of 
Number Population 
Natural in in This 
Incidence Group Age Group 
year span The results of this calculation 89 300 3. 
3 300 2. 
% of 7 2.4 400 l 
Number Population ) 
Natural in in This " 
Incidence Group Age Group 


» 7 7 c 

a ae ae Fotal 107.4 
400 

000 
600 
8,100 
700 
00 
800 
000 This is not quite correct, for the cases of 
500 : ( leukemia that arise should be eliminated 
800 / from the sample by using the leukemia 
4.000 ( death rate in place of the normal death rate 


in order to calculate the total incidence ot 
leukemia in each age group over the 20- 


- sit } ] ~ 
are set t pelow “ 
é 750 


350 


x 


% The total number of cases caused by the 


10-14 
15-19 
20-24 
25-29 
30-34 
35-39 
40-44 
45-49 
50-54 
55-59 


60-64 
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radiation includes some that do not ma- 


oe 


terialize because of death from another cause 


x 


This figure can be calculated by ignoring 
the normal death rate in the calculation. In 
other words, the assumption is made that 


ite GW IO ty W 


x 


the sample does not vary from year to yeat 
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(Continued from page YY) 


culation, which nevertheless seems 
complicated to most lawyers, one can 
determine that of these 143 potential 
cases, only 107 will die of leukemia 
because the other 36 will die of other 
causes.*> Twenty years is taken be 
cause 20 years is assumed to be the 
latency period for leukemia result 
ing from irradiation, and to deter- 
existing 


mine under 


rules, it is necessary to compare the 


recoverability 
natural incidence with those 
which would be caused in the 
100,000 group by a doubling dose 
of radiation. 


cases 


same 


Using 107 as the natural incidence 
figure, and assuming a doubling dose 
is received by an “average” 
of the 100,000, the 
of his getting leukemia will be 214 
100,000, or 


cent.** 


person 
present chances 
out of roughly .2 of 1 
per 
even a 50 per cent chance. Assuming 
unrealistically that a could 
survive an 1.000 
units, almost certainly a lethal dose, 
and taking 50 units as the doubling 


This is a far cry from 
person 


acute exposure of 


dose for adults, a person so exposed 
a 2 per 


leukemia in 


cent chance of 
the next 20 
Taking the lowest possible 


still has only 
getting 
years.”° 
leukemia doubling dose situation, which 


(Footnote 52 continued) 
in the formula. This would 
possibility that any one 
figured as having leukemia more than once. 
Since there is no cure, 


eliminate the 
person would be 
one can have leukemia 
only once. However, the 
small and an picture 
tained without this correction. 


correction is very 


accurate can be ob- 


% of 
Age Population 
Q- 5 4.8 10.7 % 
5. 9 J. 8.8 % 
10-14 8 7. 
15-19 
20-24 
25-29 
30-34 
35-39 
40-44 
45-49 


A Priori 
Cases 


NID 


x 
usre O 


N™N 
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is 2 to 5 units for a human embryo, 


recovery for future possibilities would 


still be denied in every case. Using 
the 1950 census figures, the normal 
incidence of leukemia among persons 
under twenty years of age is found 
to be 2.5/10°/yr.*° Taking 200 units 
as a dose almost certainly lethal to 
an embryo, and using the lowest doub- 
2 units, the most 


ling dose figure, 2 


heavily exposed surviving embryo 
would have only a 5 per cent chance 
the 


of contracting leukemia in next 


20 years.** 

Therefore, the conclusion is irre- 
sistible that under existing rules there 
is no chance whatever for recovering 
at the time of irradiation for any fu 
ture cases of leukemia. Yet the best 
scientific estimate is that doses in the 
range of 50 units for adults, perhaps 
even less for young persons, and still 
less for embryos, will cause 
leukemia among 


as many 
cases of exposed 
persons as can be expected to occur 
If 100,000 
were exposed this would be 107; if 
10,000 were irradiated, 10.7; and if 
1,000, one case. Because of the short 
limitations periods and the common 
law rule against 
of action, most leukemia victims will 
be denied recovery in the United States. 


as a result of natural causes. 


splitting ot causes 


A Priori 
Age Cases 
50-54 15.1 
55-59 16.3 
60-64 17.0 
65-69 15.4 
70-74 11.1 
75-79 6.6 
80-84 3.3 
over 85 


% of 
Population 


Total 142.8 


* See footnote 52 

* 214/100,000 .00214 214% 

* 20 « 107/100,000 0214 2.14% 

* This is a rough figure estimated trom 
the Vital Statistics—Spectal Report, cited at 
footnote 28. An accurate figure is not pos- 
sible since the incidence varies with age. 


7100 x 2.5 20/100,000 O05 5% 





Present injury leukemia cases. 

Equally unjust results, although in 
the opposite direction, will be reached 
under existing rules if suit is per- 
mitted after leukemia actually occurs 
in the exposed person. In a very few 
cases this could arise under existing 
American More 
importantly, because nearly everyone 
who has thought about the problem 
agrees that the statutory periods must 
substantially for such 
radiation injuries, the number of these 
suits should increase greatly. This 
type of unfairness will occur under 
any system which permits delayed 
determination of damages, including 
the French system where under cer- 
tain circumstances one may wait and 
see what the future injuries are.*® 


limitations rules. 


be extended 


In such circumstances, any person 
who has been exposed to slightly more 
than a doubling (picking 50 
units for adults and 5 for embryos) 
can 


dc se 


Every exposed person, 
including those 


recover. 
leukemia re- 
sults from natural causes rather than de- 


whose 


fendant’s radiation source, can “prove” 
that “more probable than not” defend- 
ants sources “caused” his particular 
case. If the exposure has been slightly 
less than a doubling dose, of course 
If 100,000 per- 
slightly more than a 
doubling dose, 214 will get leukemia 
over the next twenty years; and all 
can hold the defendants legally liable 
under existing rules, although de- 
fendants “caused” only 107 of the 


none could recover. 


sons receive 


cases. 


This wait-and-see approach solves 
the latency problem but in no way 
adequately handles the nonspecific 
Waiting 
until onslaught of the disease before 
suing in no way makes more certain 
the proof of correlation between radi- 
ation and leukemia. Proof still is 
purely statistical in nature; the chances 


causal connection question. 


* Work cited at footnote 3, at pp. 527-532. 
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have been increased but assignment 
of natural and radiation causation to 
specific cases is impossible. 

The wait-and-see doctrine does have 
the advantage, of course, of denying 
those who do not later 
But defendants will 
be forced to pay for twice as many 


recovery to 
get the disease. 


caused if a doubling 
dose is received by plaintiffs, and 
many plaintiffs whose chances are 
less than 50 per cent will be denied 
recovery unjustifiably if slightly less 
than a doubling dose has been received. 


cases as they 


Ifa 
monetary value is placed on leukemia 
the injustice of the above results will 
be more obvious. Whether the monetary 


Translation into dollar values. 


figure is determined by a schedule 
such as under workmen’s compensa- 
tion acts, or is set by juries in normal 
tort liability situations, the unfairness 
is the Arbitrarily 
$20,000 as the average award for leu- 
kemia (admittedly this could be $1,000, 
$50,000 or even $100,000), and using 
107 as the natural incidence number, 
a figure of $2,140,000 is reached. If 
100,000 persons were exposed to a 


same, selecting 


doubling dose of radiation and suit 
must be brought immediately after 
the exposure for the possibility of 
future injuries, the 107 people will be 
denied $2,140,000 in damages they 
legitimately claim they will suffer. 
On the other hand, if a wait-and-see 
doctrine is used, defendants will pay 
not only the $2,140,000 properly 
charged to them but an additional 
$2,140,000 for the 107 
not by their radiation but by natural 
causes. This is $107,000 per year of 
unjustifiable charges. 


cases caused 


Nothing in the doctrines of strict 
liability or liability-only-for-fault justi- 
fies either result. Nor does the possi- 
bility of scaling down each plaintiff’s 
recovery for future injuries by the 
percentage of risk represented by the 
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natural incidence figure really solve 
the problem. do not 
make a right, even if they average 


Two wrongs 
out in dollar figures over a number 
of cases. This is equally a gambler’s 
system of justice because there is no 
correlation of recovery with specific 
cases. Compensation will be granted 
to some unnecessarily and full re 
covery unjustly denied to others. A 
roulette wheel is no better than a 
lottery. 


The causation problem is a difficult 
one and in some cases not capable of 
a completely accurate or satisfactory 
solution. Nevertheless, this does not 
justify an attitude of judicial nihilism 
by accepting existing rules. Surely 
the law must not accept the role of 
administering a lottery. The unjust 
results reached under existing rules 
for both present and future injury 
suits call for a new approach of ad 
ministering recoveries for leukemia 
and other nonspecific radiation in 
If the contingent injury fund 
and 
to avoid 


juries. 
were used 
included 
using the statistical correlations, theo 
rvetically full compensation would be 
paid to those who get leukemia and 
no windfalls would be paid to those 
who do not, even though their chances 


sufficient cases were 


random errors in 


of doing so were very great. 


The Contingent Injury Fund 


General theory of the fund.—The 
basic theory of the contingent injury 
fund is simple and its application to 
such nonspecific injuries as cancer 
and genetic damage has been sug- 
gested earlier,’ although no attempt 
was made to consider the details and 
complications of creating and admin- 
fund. Subsequent 


istering such a 


scientific findings give no greater 


hope than before of proving biological 


2 


See work cited at footnote 3, at pp 
513-522. 
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causation except by statistical corre- 
the amount of radiation 
incidence of the disease in an 
Some recent evi- 


lations of 
with 
exposed population. 
dence even indicates that perhaps the 
list of nonspecific injuries which may 
be related statistically to irradiation 
will include multiple sclerosis and dis- 
turbed mental capacity, concentration 
Therefore, it is 
the 


behavior.® 
the feasibility of 


and 
time to 
contingent injury fund idea. 


even 


test 


Under the fund concept, once the 
fact and amount of irradiation and the 
responsibility for it are determined, 
however this is done, all of the de- 
fendants who irradiate others would 
contribute in proportion to the increased 
chances of some latent disease created 
by the radiation exposure legally 
charged to them. If the 
determinations upon which the contri- 
butions were based are accurate, and 
if a contribution has been made to cover 
the natural incidence cases, the fund 
should be sufficient to permit compen 
who 
actually contracts the disease later. 


scientific 


sation of each exposed person 
Those who are exposed but do not get 
the disease would recover nothing, 
and the contributions made for them 
would be used to compensate fully 
those who do. This permits the law 
to provide compensation for 
those who are damaged and to make 
a fair charge to each defendant based 
on the increased risk caused by him. 
When liability and amount of contri- 
bution are determined and the defend- 
ant has paid, his liability is discharged. 
When the victim gets leukemia, for 
example, he would fully 
merely upon proof that he has the 
Biological causation for his 
Specific case would not have to be 
proved either at the initial determina- 
tion of the fact of exposure and value 
of the injury should it occur, or at the 
time of onslaught of the disease. The 


only 


recover 


ee 
aisease. 


“Radiation Threat to the Brain?” Bust- 
Week, September 17, 1960, p, 83 


ness 
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biological causation would be deter- 
mined statistically and the charges to 
the defendants and payments to the 
plaintiffs would be established on the 
basis of the biological statistical cor- 
relation. Only the natural incidence 
cases are unprovided for and several 
solutions to this problem are available. 


This statistically-determined contin 
gent injury fund could be handled in 
at least two different ways. A gov- 
ernment-administered fund could be 
created and the contributions of de- 
fendants would then be collected and 
distributed by the government agency 
in charge of the fund. All of the diffi- 
culties of a government bureaucracy 
could be avoided if the insurance in- 
dustry would make available insur- 
ance policies which pay a person a 
given amount if he contracts 
disease such as leukemia. 


some 
The insur 
ance premium would be determined 
on the the 
statistical correlation figures and would 
be paid by the defendants in accord 
with the increased risk of the 
disease caused by each defendant’s 


basis of same. scientific 


ance 
radiation source. If the insurance in 
dustry will undertake this task, this 
is preferable; but if the industry feels 
the risks are too great, than a govern- 
ment-administered contingent injury 
fund should be created. 


Many difficulties will have to be 
resolved in creating and administering 
the fund idea but they are no more 
diffeult than inherent in our 
existing rules governing personal in- 
jury cases. More importantly, the 
contingent injury scheme would come 
much closer to actual justice in indi- 
vidual radiation injury cases. 


those 


It would 
be based on a wait-and-see doctrine 
with full payments to those who do 
succumb to the disease and no wind- 
falls to those who are exposed but do 
not contract it. It would be equally 
applicable in all legal systems, com- 
mon law or civil, and in tort liability 
or workmen’s compensation situations. 
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The most important difficulty con- 
nected with use of the contingent 
injury fund concept is providing 
sufficient funds to permit payment 
of all victims of nonspecific diseases 
among the exposed population. 


It could be used regardless of what 
method is utilized for determining lia- 
bility or of finding facts in litigation 
situations 
universal scientific phenomenon, bio- 


because it is based on a 
logical cause-in-fact. 

Providing for the natural incidence 
The most important difficulty 
connected with use of the contingent 
injury fund concept is providing suffi- 
cient funds to permit payment of all 
victims of nonspecific diseases among 
the exposed population. This num- 
ber will include the natural incidence 
cases along with those additional ones 
caused by radiation, but no defendant 
will have made a contribution to cover 
No dis- 


tinction can be made between these and 


Cases 


these natural incidence cases. 


the radiation-caused cases so that all vic- 
tims must be compensated from the 
fund in order to permit proper recov- 
ery for those for which the radiation 
is responsible. 


The several possibilities suggested 
here for handling the natural incidence 
difficulty can be understood best when 
applied to a particular nonspecific 
disease, such as leukemia, as set out 
below. Nevertheless, this problem is 
so essential to a proper application of 
the contingent fund idea that the pos- 
sibilities should be stated in general 
terms first. They all are equally ap- 
plicable to each of the nonspecific 
radiation-caused injuries, once the na- 
tural incidence number is determined. 


One factor which at least ameliorates 
the problem is to take account of 


those victims among the exposed 
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population who ordinarily would be 
expected to contract the disease but 
who before the disease manifests itself 
die of other causes in no way attrib- 
utable to irradiation. Other 
include accidental deaths from 
collisions, drowning, electrocution, and 
so forth, as well as 


causes 


Car 


nonradiation- 
related diseases. The figures, at least 
for leukemia, indicate that this makes 
a very significant reduction in the 
natural incidence figure. This num- 
ber of potential victims will not seek 
recovery from the fund, and no con- 
tribution need be made for them. The 
natural certain 
can be the 
population exposed is a select group 
not made up of a random sample of 


incidence figure in 


cases further reduced if 


the general population. Likewise, in 
determining the figure, at least for 
leukemia, it is that 
types of the disease are not caused 
by exposure to radiation, and there 
fore with this form of the 
disease should not recover from the 
fund. In spite of these reductions, 
however, a significant number of na 
tural incidence cases must be covered. 
Several solutions are possible. 


pt ssible some 


persons 


One possibility is to make all de- 
fendants insurers against all nonspecific, 
possibly radiation-caused diseases later 
contracted by all persons for whose 
exposure defendants are legally re- 
sponsible. This not only could result 
in a possibly extremely serious finan- 
cial burden but also seems basically 
unjust in a system aimed at providing 
compensation for victims, not punish- 
ing those who unintentionally may 
have injured others. This is not like 
the thin-skull cases, nor is it really 
analogous to the substantial-contri- 
butions-to-casual-chain situations and 
should not be handled by imposing 
liability on defendants for cases they 
have not caused. 

A related possibility is to tax the 
whole atomic energy industry (not 
just one or a few defendants who are 
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responsible for irradiating others) to 
provide sufficient funds to permit re- 
the natural incidence 
cases which cannot be distinguished 


coveries for 


from the radiation-caused ones. This 


is unjust for the same reasons men- 
tioned above and differs only in that 
it spreads the risk among more peo- 
ple. It is even more unjust in that it 
spreads the risk to many members 
of the industry who have not caused 
the exposure of others. In addition, 
an extremely difficult administrative 
problem would be involved in deter- 
mining whom to include within the 
“nuclear industry,’ how much each 
member of the industry should con- 
tribute, and how long to continue the 
contributions if a member ceases to 
use radiation sources. 


A third, and certainly less unjust 
possibility is simply to consider this 
as part of the price society has to pay 
for having nuclear technology. The 
contributions to the fund to cover the 
natural would be 
made by the public at large out of 
funds created by _ typical 
sources of government revenue, mostly 
taxes. 


incidence cases 


general 


No good reason suggests itself 
for treating in this special way diseases 
which happen to be caused also by 
radiation. The financial burden on 
society and on the individual victims, 
and the suffering by such persons, is 
than with other 
diseases to which man is subject and 


no greater many 
which are nonspecific so far as cause 
is concerned. 


\ fourth possibility can be justified 
somewhat more easily under existing 
personal injury damage concepts, but 
if one is constructing an ideal damage 
system, probably it should not be 
used either. In a few obvious cases 
when a sharply reduced life expectancy 
reduces the expected length of pain 
and suffering and medical expenses, 
the damage award is reduced because 
of the reduced expectancy. Probably 
in the majority of cases, however, 
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such as broken bones and _ similar 
relatively short-term injuries, awards 
are not reduced by the possibility that 
the victim will die prematurely the 
next day in an automobile accident, 
for example. If this concept were 
carried over into the radiation injury 
situation, one could argue that defend- 
ants should pay into the fund in ac- 
cordance with the number of cases of 
a disease their radiation could be ex- 
pected to cause without reduction for 
those who would die of other causes. 
Actually a substantial number, if a 
doubling dose exposure were received 
by the group, other 
causes before onslaught of the disease 
and therefore would make no claims 
against the fund. 
for these cases could then be used to 
the natural incidence 
cases for which no contributions had 
been made. If a tripling or quadru 


would die of 


The contributions 


cover some of 


pling dose were received by a large 
percentage of those who make claims 
against the fund, conceivably the en- 
tire natural 
be taken 


incidence number would 
One difficulty is 
that until experience has been gained 


care of. 


with accidental exposures one cannot 
know that the will be at 
this high level and the fund must be 


exposures 


financed before this experience can 


be gained. More importantly, a theo 
retical objection makes this solution 
unsatisfactory if emphasis is placed 
on compensation and not punishment 
in our personal injury liability schemes. 
In a real sense defendants have not 
caused such diseases in those persons 
who die of other causes before they 
contract the The total in- 
juries for which money can compensate 


disease. 


actually is only the aggregate of the 
injuries suffered by those who get the 
disease, not those who might have, 
had they not died of other causes 
prematurely. 

Another solution would be to scale 
down the amount victim could 


recover from the fund by an amount 
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any 


equal to the percentage chance that 
his case was caused by natural, non- 
radiation-connected forces. One diffi- 
culty with this possibility is that it 
makes the plaintiff's recovery inade- 
quate at the very time he needs it 
most, when the disease strikes. Actu- 
ally, it has most of the disadvantages 
of the existing rules in that some of 
those who do contract the disease will 
be getting windfalls their 
cases were not caused by radiation 
and others will be denied the full 
recovery they have a right to expect 
since their cases were caused by the 
radiation. 


because 


Because no way exists of 
distinguishing radiation-caused from 
natural incidence cases of such diseases, 
this is inevitable. The only advan- 
tage of such a solution is that it re- 
duces the amount of claims made 
against the fund to the amount which 
defendants will have contributed, but 
it will not take care of victims fairly 
or adequately. 

A modification of this use of the 
statistics of natural incidence and of 
the relationship between radiation and 
such nonspecific diseases makes pos- 
sible a much fairer solution of the na- 
tural incidence problem. In the absence 
of any exposure to radiation, the cost 
of the natural incidence of leukemia 
and similar diseases is borne by those 
who contract the disease. 
these diseases are not only nonspecific 
but also latent, an insurance principle 
can be used to reach a just result. If 
all exposed persons who later will be 
allowed to recover from the fund for 


Because 


contracting the disease would be re- 
quired to contribute to the fund a 
small sum to cover the natural inci- 
dence possibilities, then they would 
be paying for the natural incidence 
risk which ordinarily is theirs anyway 
and enough would be contributed to 
cover these claims against the fund. 
If all exposed persons contributed at 
the time of establishing their future 
rights against the fund, the contribu- 
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Some way must be found to inform 
potential plaintiffs of any exposure 
and to encourage them to bring their 
causes of action as soon as possible 
after exposure, states the author. 


tion would be very modest and within 
the financial capacity of most any vic- 
tim. Under this plan, defendants 
would pay for the number of cases 
their radiation would be expected to 
cause, plaintiffs would pay for the 
natural incidence which other 
than for the fortuitous circumstance 


risk 


of irradiation would be theirs anyway, 
and full recovery could be permitted 
to each exposed person who does con- 
tract the disease. 


Although the last solution 
the legislatures adopt 
some other. In any event, it is im- 
portant that some solution be found 
for the natural 


cause the contingent injury fund idea 


seems 


best, might 


incidence cases be- 
seems to hold the only possibility for 
a fair solution of the causation ques- 
tions in radiation injury situations. 
No matter which solution for natural 
incidence is adopted, such a contin- 
gent injury scheme clearly permits 
results preferable to those which would 
be reached 
indicated 


under existing rules as 


below in the analysis of 


leukemia and proof of causation. 


Broad- 


However the scheme 


Administrative difficulties 
ness of coverage 
is administered, by governments or in- 
surance companies, a broad base must 
be used to minimize random statistical 
fluctuations. In the United States 
this means a base larger than one 
state, and undoubtedly the best plan 
would be to radiation in- 
juries throughout the entire country. 
In Europe it would be best to use as 
a base at least all of the 
participating in Euratom. 


cover all 


countries 


" See footnote 52. 
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Another difficulty related to broad- 
ness of coverage is that of making 
sure that all plaintiffs and all defend- 
ants are included. Some way must 
be found to inform potential plaintiffs 
of any exposure and to encourage them 
to bring their causes of action as soon 
as possible after exposure. Because 
radiation is not perceived except by 
special instruments and below relatively 
causes no immediate 
effects, this difficult. Our 
traditional legal concepts relating to 
champerty and maintenance may have 
to be modified. Potential victims 
should be advised of their exposure 
(regardless of adoption of the contin- 
gent injury fund) even if there is rea 
son to believe they otherwise would 
never know of the exposure. 


massive doses 


may be 


Making it financially attractive for 
plaintiffs to bring their causes of action 
immediately is more difficult, primarily 
first such suits will not be 
very rewarding for plaintiffs’ attor- 
neys. In the first place, recoveries 
from the fund are to be delayed until 
the disease manifests itself, often many 
years later, yet most of the expenses 
of trial are incurred in determining 
the fact of exposure, the existence of 
liability, and the amount of damages. 
The chances of even delayed recovery 


because at 


from which the attorney could expect 
to recover his fee are not very great in 
an individual Most 
for exposed persons would go uncom- 


case. attorneys 


pensated. Even a doubling dose creates 
only 143 potential cases of leukemia, 
for example, out of 100,000 exposed 
persons, and 36 of these will die from 
other causes.*' Even a quadrupling 
dose makes the chances of a particular 
individual recovering an award only 
428 (107 3 plus 107 natural 
incidence cases) out of 100,000. The 


only feasible solution under present 


times 


practices is to have radiation injury 


specialists who handle enough claims 





to make it very economical to try the haps some kind of accurate records 
plaintiffs’ cases, and to have enough of people who have been exposed and 
cases for each lawyer so that he will w ho have made a claim against the 
get a reasonable fee from such cases fund will have to be kept to determine 
considered as a whole. Something when they have been exposed again 
must be done to encourage such spe- during the period before onslaught of 
cialists and to have multiple claims the disease. It may be necessary to 
handled in one suit by one attorney. give the insurance company OF the 
Here again concepts prohibiting the fund the right to bring such addi 
encouragement and payment of litiga- tional actions against new defendants. 
tion expenses by lawyers, not to men- Such exposures as are caused by med 
tion advertising, will have to be changed. ical Xrays and radioisotopes should 
Perhaps a bar group could establish a not give any great difficulty if the 
board of specialists from which po- base is large enough because such ex 
tential victims are actually encouraged posures are included now in the na- 
to select their counsel. This changes tural incidence figures. Also, with 
traditional and cherished concepts of increasing awareness of the dangers 
practice and reduces the imagined of radiation exposures, the medical 
freedom of choice by plaintiffs. Un- profession is doing much to reduce 
less something is done along these use of radiation to a minimum consis- 
lines, however, plaintiffs will not be tent with the need for proper diag- 
well represented in most Cases, OT nosis and treatment. 


must gamble considerable money by cs : hia 
Seid Application of contingent injury 


fund concept to leukemia.—. Issum p- 
tions.—For purposes of illustrating the 


way of trial expenses without a very 
great hope of eventual recovery. 
Intervening exposures from other 
sources ——Account also must be taken 
of other intervening exposures between |. ; 
that for which the defendant is respon- tions have been made. These should 
sible and the occurrence of the disease. be enumerated although they are all 


application of the contingent injury 
fund idea to leukemia certain assump- 


The plaintiff has no incentive to bring believed to be reasonable for legal 
another cause of action against another purposes. The population group selec- 
defendant who has caused additional ted is 100,000 persons which as to age, 


irradiation because plaintiff already is S€%, occupation and heredity are a 
fully covered by an insurance policy random sample of the population of 
or the contingent injury fund. Per- the United States in 1950." 


?The figure 100,000 was used because the tween the two situations, provided large 
statistical calculations in scientific literature are enough samples are included. 
based upon this or a larger number of persons. The calculation of the natural incidence 
If a large-scale nuclear incident, such as a assumed a random population. Of course, 
reactor burn-up or waste disposal accident, when handling actual claims arising under 
should occur near a large population center, ordinary tort principles, account would be 
100,000 persons could be exposed to fairly taken of the particular victims involved 
large doses of radiation and possibly could Thus, variations would be introduced by 
make claims under ordinary tort rules. On © such facts as: (1) women have a lower inc!- 
the other hand, in the occupational situation dence of leukemia than men, Vital Statistics 
typically covered by workmen’s compensa- Special Reports, cited at footnote 28, and 
tion acts it is unlikely that in any given year therefore if more women than men were actu 
more than 100 or possibly 1,000 workers ally exposed, the natural incidence among the 
would be exposed, at least to levels above victims would be lower than the calculation 
50 units. The interpolation of results from based on a random sample; (2) both older and 
100,000 to 1,000 or 100, however, is simple very young individuals have a higher than aver 
and from the standpoint of proving biologi- age incidence of leukemia than the middle 
cal causation there is no real difference be- group, Vital Statistics—Special Reports, and 
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Perhaps some kind of accurate records 
of people who have been exposed and 
who have made a claim against the 
fund will have to be kept to deter- 
mine when they have been exposed 
again during the period before the 
onslaught of the disease. 


Another assumption important to 
the calculations is that the group re 
ceived a doubling dose, whatever level 
of exposure that is, although there is 
no magic in the doubling dose for 
contingent injury fund purposes as 
there is for such cases if existing rules 
are used. A linear curve also is as- 
sumed, as seems reasonable for legal 
purposes, at least at 
or more units. The contributions to 
the fund should be calculated on the 


actual increased risk resulting from 


exposure of 50 


each defendant’s source, and this will 
depend on the actual dose received by 
the potential victim. Nevertheless, a 
doubling dose has been assumed be- 
cause some exposure level has to be 
used, and, in any event, the natural 
incidence figure must be calculated 
when applying the fund concept. Also, 
more is known about the effect of radi- 
ation on leukemia incidence at levels 
of the doubling dose and higher, and 
confident about 
the curve at 


scientists feel more 
assuming linearity of 
these levels. 

Further assumptions are that no 
cases appearing during the first two 
years after exposure are attributable 
to the irradiation and that 20 years is 
the maximum latency period for 
(Footnote 62 continued) 


therefore a disproportionate exposure of 
these high incidence groups would raise the 
expected natural incidence, whereas a pre- 
dominance of the middle group would lower 
the expected natural incidence; (3) any pos 
sible effect of an inherited tendency toward 
malignancies must be ignored for adminis- 


trative reasons. 
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radiation-caused leukemia. 
sible that the 
equally reasonable.® 


It is pos- 


years one to 15 are 


The use of 1950 cenus figures adds 
an error because of the higher inci- 
dence of leukemia at the present time, 
but this will not affect in any way 
the validity of the calculations for 
purposes of demonstrating the feasi- 
bility of the basic concept of the fund. 
If the fund were used it would be a 
simple task to make new calculations 
when the 1960 figures are available. 


\ last important assumption is that 
in normal personal injury cases the 
award to each victim who contracts 
leukemia will be $20,000. 
to be a 


This seems 
estimate of an 
average figure if no payments are 
made _ for such, but lost 
wages and adequate compensation to 


reasonable 
death as 


dependents deprived of support are 
included. If a different figure is used 
the dollar amounts will change, but 
the basic concept of the fund is not 
affected. Certainly the amount awarded 
in ordinary tort might vary 
trom case to case while in workmen’s 
compensation situations a scheduled 
award probably would be made. The 
basic concept of the fund can be used 
in either event. 


cases 


Ordinary personal injury cases un- 
der the contingent injury fund.—Using 
the above assumptions, if a random 
group of 100,000 
posed to a doubling dose of radiation, 
143 of the group are potential future 
victims of leukemia, if all lived the full 
‘ In addition, of 
would arise 


persons wore GR 


20 years.‘ course, 
143 from natural 
incidence causes, making a total of 


cases 


We have to wait until 1965 to know 
whether radiation-induced leukemias can oc- 
cur after 20 years for it will then be 
20 years after Hiroshima and Nagasaki 
Heyssel reports that through the year 1957 
the incidence was still elevated among the 
exposed Japanese. Heyssel, work 
footnote 20, at p. 327. 

* See footnote 52. 


cited at 





286 victims potentially claiming com- 
pensation. Defendants should con- 
tribute 143 X $20,000, or $2,860,000. 
An additional $2,860,000 would have 
to be contributed for the natural inci- 
dence cases so that each of the 286 
who get leukemia—there 
way to differentiate the 
caused and natural incidence groups 
—could be paid a full $20,000. If a 
tripling or quadrupling dose were 
received by all 100,000, defendants’ 
contributions would have to _ be 
$5,720,000 or $8,580,000 respectively. 


being no 


radiation- 


Actually 143 claims will not be made 
by leukemia victims who have re- 
ceived a doubling dose because some 
of them will die of other causes un- 
related to radiation. The 
true of the natural incidence number. 
Using mathematical calculations which 
are accurate enough for legal pur- 
poses, it is found that only 107 of 
the potential 143 victims will survive 
to die of leukemia, whether within 
the irradiated or the natural incidence 
group.® The dollar amount is there- 
fore reduced to $2,140,000 for each of 
these groups. 


same is 


If defendants are required to con- 
tribute for the full number of poten- 
tial victims caused by their radiation, 
which one of the 
suggested for financing the natural 
incidence number, for each doubling 


was possibilities 


a5 


[his is not strictly accurate because the 


radiation-induced leukemias predominantly 
show up four to eight years after exposure 
while the naturally occurring cases are scat- 
tered more evenly throughout the 20-year 
period. Therefore, calculating the number 
of potential radiation-induced leukemia vic- 
tims who die before contracting the disease 
not result in exactly 36; the exact 
calculation is not possible. 

* See work cited at footnote 42. 

“The Vital Statistics—Special Reports, 
cited at footnote 28, do not break down the 
cause of death from leukemia into the various 
types of leukemia. In order to make an esti- 
mate of all cases of leukemia except chronic 
lymphatic it was necessary to use the data of 
MacMahon & Clark, “Incidence of the Com- 
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does 


dose of the group, contributions would 
have been made for about 
which actually will make no claim 
against the fund later. This means 
that the contribution that must 
made to cover the natural incidence 
cases could be reduced by 36 cases, 
or $720,000, for each 50 units of radi- 
ation (assumed to the doubling 
dose) to which the group is exposed. 
The basic unfairness of charging de- 
fendants with 143 instead of 107 cases 
In addition 


36 cases 


be 


be 


was explained above. 
there is considerable uncertainty as 
to what levels victims of accidents 
will be exposed, and the fund could 
hardly be financed on the assumption 
that a large group would receive a 
tripling or quadrupling exposure. 


to finance the 
assum- 


In considering how 
107 natural 
ing that defendants will not be forced 


incidence cases, 
to become insurers against leukemia 
in the population, further 
reductions made. ‘There is 
good evidence that of the four major 


exposed 
may be 
types of leukemia, one, chronic lymph- 
ocytic, is not caused by irradiation at 
least at levels of 50 units or greater.*® 
If this evidence is accepted for legal 
purposes, as it probably should be 
at present, the 107 natural incidence 
or doubling dose number is reduced 
to for the 20 after 
exposure for 100,000 exposed persons.* 


76 next years 


mon Forms of Human Leukemia,” 11 Blood 
871, 877 (1956), to derive the percentage of 
chronic lymphatic leukemia in the total inci- 
dence of leukemia in various age groups, An 
approximate calculation was then carried out 
by subtracting these percentages from the ex- 
pected rate of leukemia for each age group. 
However, the figures of MacMahon and Clark 
are broken down into ten-year periods dif- 
ferent from those found in Vital Statistics— 
Special Reports. Therefore, an exact calcula- 
tion would entail redoing the former calculation 
with the rates changing every five instead 
of every ten years, The approximate figure 
set out was obtained by correcting the 
figures of the old calculation and estimating 
the errors introduced by this procedure. 
Both the figures of MacMahon & Clark and 
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Also, um. 35 found to be 
the maximum significant latency pe- 
riod, as it might the doubling 
dose figure is again reduced to 75 
from 107.°* 
are combined, which 
unrealistic, the number of natural in 
cidence cases that will be indistinguish- 
able from radiation-induced cases will 
be only 50 to 55.°° This reduces the 
dollar contribution from $2,140,000 to 
a little more than $1,000,000 for the 
15-year period. 
(Footnote 67 continued ) 
the approximate incidence of all 
excluding chronic 
duced below. 
MacMAnon & CLARK 
(per 100,000) 


years 1s 
be, 


If these two reductions 


may not be 


leukemias 


lymphatics are repro- 


Chronic 
Age Lymphatic 
0-9 03 
10-19 00 2.68 0.0% 
20-29 05 1.81 2.8% 
30-39 36 3.38 10.7% 
40-49 85 5.29 16.0% 
50-59 2 90 10.86 27.3% 
60-69 7.61 19.16 39.7% 
70-4 11.40 24.11 47.3% 


Percentage 


6% 


Total 


4.92 


due to 
chronic lymphocytics 


Perc entage dex reas¢ 


3.6 


? 


30-39 10.7% 


29.6 
50-59 
108.6 
76.1 
60—09 


191.6 


114.0 


241.1 


Incidence (of leukemia 
but with chronic 

lymphocytic left out ) 
4.8 
3.8 
10-14 2.8 
15-19 2.6 
20-24 3.0 
25-29 3.9 
30-34 4.5 
35-39 6.4 
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If the preferred solution suggested 
above for handling the natural 
cidence figure were accepted, the con- 
tribution required of each of the 
100,000 potential victims would be 
very small, even if 107 is used as the 
natural incidence figure. If each paid 
$21.40,*° representing the risk each 
had of getting leukemia even if he 
had not been irradiated, the necessary 
$2,140,000 would be available later to 
compensate the natural incidence vic- 
tims; the defendants would have con 


in- 


Incidence (of leukemia 
but with chronic 
Age lymphocytic left out) 
40-44 6.6 
45-49 6.5 
50-54 7! 
55-59 7 
60-64 
65-69 
70-74 
75-79 
80-84 
over 8&5 wig 
Total 75.5 
* The 15-year approximation was obtained 
not by redoing the calculation, but by esti 
mating how many leukemias would be 
eliminated from the 20-year figures by dis 


1 


counting the last five vears. 


15-Year Figures 


Natural 


Incidence 


a, ot 
Population 
3.6 10.7 % 
5-9 3.0 7 
10-14 2.0 
15-19 
2()-24 
25-29 
30-34 
35-39 
40-44 
15-49 
50-54 
55-59 
60-64 
65-69 
70-74 
75-79 
80-84 
over 85 


c 
c 
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¢? 


approximation. 


0,000/100.000 = $21.40. 





tributed the other $2,140,000 to cover 
the 107 radiation-induced 
either chronic lymphocytics are ex- 
cluded or the 15-year period chosen, 


cases. lf 


each person wishing to claim against 
the fund later if he contracts 
leukemia, (other than chronic lympho- 
cytic leukemia, should that be ex- 
cluded) would need to contribute only 
$15.7" and the fund would be large 
enough to pay the 75 natural incidence 
If both reductions were made, 
$10 to $12 


victims. 
a contribution of only 


would be necessary.” 


However the natural incidence cases 
financed, use of 
injury fund would make it possible to 


avoid attempting the impossible, prov 


are the contingent 


ing biological causation for specific 


cases. 


Workmen's compensation cases under 
the contingent injury fund.—The same 
basic solution to the causation prob- 
lem is possible in the occupational 
exposure situation, although existence 
of a closed group of potential victims 
makes possible a slight variation in 
accounting for the natural incidence 


cases. 


Claims arising from exposure of 
workers in the nuclear industry could 
be handled in the manner as 
normal tort liability cases, although 


would be 


same 


some slight modifications 


required. Assuming for ease of cal- 
culation that the industry eventually 
employs 100,000 workers, a minor cor 


rection should be made in calculating 


71 +e 


75 x $20,000/ 100,000 5. 
= 50 x $20,000/100,000 ), 
60 x $20,000/100,000 $12. 

All of the have been made 
without either administrative 
expenses Or interest earned by accumulated 
funds. In practice these must be considered 
(they may even cancel each other), but this 
does not affect the validity of the contingent 
fund idea. 

If retirement is used as a cut-off point 
for recoveries, then many of those 
dentally exposed will not be covered for the 


112 


calculations 
considering 


acci- 


However the natural incidence cases 
are financed, use of the contingent 
injury fund would make it possible 
to avoid attempting the impossible, 
proving biological causation for spe- 
cific cases, says the author. 


the natural incidence rate if the con 
tribution for this figure is calculated 
on the basis of the whole group rather 
The 
work force very likely would con- 


sist of men between the ages of 25 


than each individual exposed. 


and 65, not a random sample of -the 
population. 


Accepting the $20,000 recovery figure, 
these corrections probably would change 
the natural incidence figure somewhat.’ 
Some amount of exposure, such as the 
maximum permissible levels, would have 
to be selected to determine which 
workers were to be considered poten 
tial victims of leukemia. This would 
be necessary to fix the amount of con 
tributions by both the employers and 
The contribution of the 


worker would be in the neighborhood 


the workers. 


of $20 for the 20-year period, while 
the employer’s assessment would be 
in accordance with the level of over- 
exposure. 

\ slightly different scheme, which 
in some ways is simpler to administer, 
could be used with such a closed group. 
Using the 1950 census incidence figure 
of 5.7 cases of leukemia per year per 


full 20-year period. This will result in a 


reduction of the natural incidence figure, as 
well as the number radiation 
exposure, On the although 


caused by 
hand, 
the incidence rates for men are higher than 
for a random sample of the population, they 
are not cancel the effect of 
retirement, If recoveries are extended be- 
yond retirement age, then the natural inci- 
dence will be above 107. This is due both 
to the higher incidence of leukemia in men 
and to the elimination in the sample of the 


other 


enough so to 


younger age groups, 
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100,000 persons,™* $114,000 worth of 
leukemia would occur each year. If 
each employee in the group would 
contribute $1.14 each year the natural 
incidence figure would be covered. 
The employers would be responsible 
for all additional leukemia 


among the employee group and would 


cases of 


contribute accordingly. 

One real advantage of this approach 
is that it would avoid altogether the 
necessity of individual determinations 
of the existence of exposure and the 
amounts thereof. The only determi 
nation required would be that one of 
the workers had leukemia. This plan 
avoids all of the really difficult liti 
gation matters discussed next. 
such an 


difficulties exist in 


approach. One is that 


Some 
instead of re 
ducing the natural incidence figure 
by the expected mortality among the 
exposed population who would have 
contracted leukemia, the raw annual 
incidence figure, 5.7 in 1950, must be 
used. The group remains stable with 
a constant composition each year be 
cause as one worker drops out of the 
group (for whatever reason) another 
takes his place and 5.7 cases of leu 
kemia would occur in this group each 
year. Likewise, in fairness something 
should be done to cover those work 
ers who do leave the work force but 
later leukemia the 
latency period after their last employ 
ment in the nuclear industry. Perhaps 


contract within 


of leukemia in males used 
for this calculation is also from Vital Sta 
tistics Spe ial Rep rts, cited at footnote 28 

No. in 
Work 
F« rece 

16,100 
15,300 
14.900 
13.500 


* The incidence 


Percentage 

of Work 
Force 
16.1% 
15.3% 
14.9% 
13.5% 
11.9% 
10.9% 


9.5% 


Total Cases 
Age yr./100,000 
25-29) 
30-344 
35-39) 
40-44} 
45-49) 11,900 
50-54) 10,900 
55-59) 9,500 
60-64 { 7,900 7.9% 


5.7 cases 100,000 
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this could be handled by requiring 


any such employee who wants to be 


covered after leaving the 
continue his annual contributions for 
natural then 
the employer group cover his case if 
leukemia occurs. A last possible ob- 
jection is that if this plan is to work 


group to 


incidence and making 


the whole employer group would have 
to be included payments made 
without actual over 
exposures caused by various mem- 
the group. This the 
careful company to pay for exposures 


and 
reference to 


bers of forces 


caused by others who perhaps are 
not as careful. 

Whichever approach is 
the contingent injury fund 
preferable to that reached by apply 

the 
ceived slightly more than a doubling 


adopted, 
result is 
ing existing rules. If croup re 
dose the industry would have to pay 
$114,000 each year for leukemia cases 
not caused by radiation, and if just 
less than a doubling dose were re 
and 
were 


even if a wait-and-see 
$114,000 
of radiation-induced leukemia damage 
would go un 


s 


ceived, 
doctrine used, worth 
each year 
compensated. It may be argued that 
$114,000 a year is a relatively small 
burden for either an industry employ 
ing 100,000 persons, or for a group 
of 100,000 emplovees. If in addition, 
however, other latent, nonspecific dis- 


manitested 


eases which can be caused by radiation 
exposure are included, as eventually 





they will be, the total figure may not 
be so painless. Merely including other 
forms of cancer which can be caused 
by irradiation will increase the bur- 
den greatly because cancer is a major 
cause of death."* If a correlation should 
ever be found between irradiation and 
coronary heart disease,” the burden 
would be very serious because this is 
the largest killer of all causes in the 
United States.77 Such a burden be- 
gins to make the employer a kind 
of insurer of his employees against 
death, or forces employees to go un- 
compensated for a significant amount 
of injury. 


Statistical wuncertainties—The de- 
termination of the contribution which 
the defendants must make to the fund 
to cover the increased risk is made 
difficult and somewhat uncertain be- 
cause of three major gaps in our 
present knowledge about 
the effect of radiation as a cause of 
leukemia: (1) Is the dose-rate curve 
linear (straight) or curved? (2) Is 
there a threshold level below which 
no increased incidence of leukemia 
occurs? (3) Is the increased inci- 
dence less if the exposures are chronic 
(a series of exposures spread out over 
a period of time) as opposed to acute 
(all at once)? Any one or a combi- 
nation of these uncertainties makes 
the calculation of the proper contri- 
bution less than certain. 


scientific 


The significance of these uncertain- 
ties is illustrated by the difference in 
contributions required depending on 
whether the doubling dose is 30 or 80 
units. The most logical choice, which 
surely would have to be chosen at 
the present time under existing rules, 
is the average, 50-55 units. If this 


* Metropolitan Life, 41 Statistical Bulletin 
3 (1960). 

"Dublin & Spiegelman, “Mortality of 
Medical Specialists 1938-1942,” 137 Journal 
of the American Medical Association 1519, 
1523, 1524 (1948). For the period 1938-1942 
both radiologists and dermatologists have 
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figure were used, but the higher fig- 
ure is correct, at least the fund or 
insurance companies would have suf- 
ficient funds to pay all claims and 
have a surplus as well. If 30 units 
proves to be the actual doubling dose, 
then insufficient funds will be avail- 
able to compensate all cases of leu- 
kemia that will arise. This difficulty 
might be solved in either of two 
ways: (1) by assuming the lower 
figure and possibly giving a windfall 
to the fund or the insurance compa- 
nies, or (2) by having the govern- 
ment underwrite this contingency in 
the sense that, if the lower figure 
proves correct, the government will 
make the additional contributions 
necessary, and if the higher one is 
right, the surplus could go to the 
government. This could be done even 
if the insurance policy method of 
funding the basic contingency scheme 
were adopted. 

When the 


applying contingency 


injury fund concept, however adminis- 


tered, the doubling dose is not im- 
portant except as an example of results 
to be reached and what effect scien- 
tific uncertainties will have on these 
results. The important thing is the 
accurate prediction of the effect of ir- 
radiation on the leukemia incidence 
rate at all levels of exposure. The 
two solutions suggested could be ap- 
plied to prediction of the increase at 
all dose levels. 


The uncertainty as to the existence 
of a threshold level below which no 
increase in leukemia occurs also makes 
calculations possibly inaccurate. The 
number of cases that will be ‘‘caused” 
by very low level exposures if no 
threshold level exists is so small, how- 


“cc 


abnormally high incidences of coronary 
disease when compared with other medical 
specialties, The possibility cannot be ex- 
cluded that this increase is due in some 
measure to their occupational exposure to 
radiation. 

* See bulletin cited at footnote 75, 
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ever, that for present purposes the 
law should assume that there is none. 
This will sufficient funds to 
compensate all cases, and even if there 
is a threshold, the windfall to the in- 
surance companies or the government 
fund will be very minor in amount. 


assure 


Again this could be solved by having 
the government underwrite this un- 
certainty, as was suggested with the 
dose-rate curve unknown. 


As to the possible difference be- 
tween the effect of chronic and acute 
exposures on leukemia incidence, at 
the present time, with no satisfactory 
evidence indicating a difference, the 
same conservative or pessimistic ap- 
proach should be taken; there is no 
difference. This uncertainty could be 
handled in the same way as the others. 


An additional difficulty in calculat- 
ing contributions to be made to the 
fund is that of random fluctuations, a 
problem with any use of statistical 
correlations. If the fund’s coverage is 
large enough, then these statistical 
variations will not Un- 
doubtedly, however, this means the 
coverage will have to be at least multi- 
state, if not national in scope. 


be serious. 


These difficulties arising from in- 
adequate scientific knowledge certainly 
cannot be ignored and do create prob- 
lems in applying the contingent in 
jury fund to radiation injuries. 
is no reason for rejecting the fund 
concept, however, because these exact 


This 


same difficulties also will plague the 
administration of such injuries under 
existing rules. In fact, under present 
rules there is much less flexibility and 
these scientific uncertainties probably 
will result in greater injustice than 
under the fund concept. The only 
possible advantage of accepting the 
traditional approach, other than what- 


Arakawa, “Radiation Dosimetry in Hiro- 
shima and Nagasaki Atomic Bomb Survivors,” 
263 New England Journal of Medicine 488 
(1960). See, also, Hurst, Pitchie & Emerson, 
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ever advantage inheres in inertia is 
that the errors get buried once and for 
all upon conclusion of the case, whether 
they are slight or gross. In the kinds 
of situations here discussed they are 
If the fund is used, 
the actual extent of the error will be 
shown of the 
aspect of the concept. 


likely to be gross. 


wait-and-see 
Providing for 
these uncertainties as suggested above, 
however, is not so difficult as to justify 


because 


accepting results under existing rules 
which are so unrealistic and unjust. 


LITIGATION DIFFICULTIES 
FOR INDIVIDUAL CASES 


Once the general problems of dam- 
ages and proof, including proving 
biological causation, have been re 
solved as satisfactorily as_ possible, 
and regardless of how they are re- 
solved, the evaluation individual 
cases will present additional signifi- 
cant difficulties. 


of 


These alone are 
great enough to necessitate a recon- 
sideration of some aspects of existing 
personal injury litigation procedures, 
regardless of how the biological caus 
ation uncertainty is handied. 
changes should be made. 


Difficulties 


Determining the amount of expo- 
sure of the plaintiff in a particular 


Some 


accident is often, if not usually, ex- 
tremely difficult. Studies of the irradi- 
ation of human beings at Hiroshima 
and Nagasaki and attempts during 
United States nuclear arms testing 
programs to the human 
dosage in a nuclear bomb release sit- 
uation indicate that if a major accident 
happens in a large population center 
the determination of much 
radiation each person received is at 
least difficult and perhaps impossible.”® 


determine 


how ir- 


“Accidental Radiation Excusion at the Oak 


Ridge Y-12 
121 (1959). 


Plant-III,” 2 Health Physics 
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The degree of shielding, among other 
things, is extremely important, and 
are most 
difficulties 
the 


yet even educated guesses 
difficult to 


should 


make. These 


not be as great as in 
Japanese studies, however. 

In many of the occupational expo- 
sure cases it will be necessary to re- 
construct the and 
experience in the United States in som« 
that indi 
cates that it will not always be 
to determine exactly how much expo 


accident, our 


of the cases have occurred 


easy 


sure an individual received,”® although 
some progress is being made in cal 
culating the amount of radiation ex 
posure by using such internal indications 
as the amount of radioactive sodium 
in the victim’s body following the 


accidental exposure to  neutrons.*° 
the 
situation, 


determine 


Even in radiation diagnosis or 
treatment 
difficult to 


much a person has received, particularly 


sometimes it is 
exactly how 
when only one section of the body has 
been exposed and the whole body 
dose must be interpolated from this. 


Another litigation difficulty arises 
with regard to the basis for deter- 
mining how much effect on the body 
a given amount of radiation has, as 
suming the amount can be determined. 
This is called the 
effect, or 


relative biological 


rbe, and scientists do not 
agree as to what the rbe is of various 
radiation 
parts of the body. 


crucial 


types of and for specific 
This 


a victim is exposed to 


becomes 
when 
more than one type of radiation, per- 


In addition, there are the relatively 
simple problems of proving how much 
radioactive material escaped, which 
involves an analysis of the shielding, 
how much radiation came from these 
materials, how long the person was in 
the presence of the radiation, how far 
away from the source he was, whether 
it was a skin dose of low or high level 
radiation, whether it was an internal 
exposure or both, 
similar All must be 
mined and evaluated when legally fix 


or external and 


“tacts,” deter 
ing a person’s exposure. The calculation 
of the 

such as 


increased chance of diseases 


leukemia is based on such 


findings. These difficulties, however, 


great as they may be, are no worse 
for the contingent injury fund scheme 
than for normal personal injury litt 
gation procedures, whatever the pres 
ent scheme for handling these cases 


in various legal systems may be. 


The great technical complexity in 
volved in determining the increase in 
likelihood that the plaintiff will con- 
tract leukemia as a result of a partic 
ular radiation exposure raises a serious 
question as to the ability of existing 
litigation tribunals, made up of juries 
and judges, none of whom are likely 
to be trained scientists, to handle ra 
The difficulties involved 
the 
kemia from a given amount of expo- 
sure have already been stated, although 


diation cases. 


in estimating increase of leu- 


it should be emphasized that approxi- 
mations in this area are possible, and 
probably are more accurate than the 


haps internally as well as externally. information upon which the insurance 


rootnote ] and 
oec, 


*See Hearings cited at 
Arakawa, work cited at footnote 78 
also, McLendon, “Accidental R; 
sion at the Oak Ridge Y-1 
Health Physics 21 (1959). 

” Saenger, 
American 
(1960). 
accidents in 13 


wdiation Excur- 
2 Plant-II,” 2 


“Radiation 
Journal of 


Accidents,” 84 
Roentgenology 715, 722 
lhe article analyzes the 77 radiation 
years of AEC operations. 
Saenger describes the various possible in- 
dices of the amount of 


exposure in human 


beings. 
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‘Bond and others, “Distribution in Tis- 
sue of Dose Penetrating 
and Neutron Radiation,” Proceedings of the 
Vanderbilt University Medical School Sym- 
posium on Radioactivity in Man, held in April, 
1960, and yet to be published. This paper 
indicates a line of experimental work that 
is attempting to develop more accurate data 
on the absorption of neutrons by the various 
organs of the body. 


from Bomb Gamma 
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38 
Even in the radiation diagnosis or 
treatment situation, sometimes it is 
difficult to determine exactly how 
much a person has received, espe- 
cially when only one part of the body 
has been exposed and the whole body 
dose must be interpolated from this. 


industry now calculates its premiums, 
other than for death. The data ob 
tained at Hiroshima and 
and from other radiation situations, in 


Nagasaki 


spite of the arguments of the scien- 
tists as to their proper interpretation, 
provide good figures from which to 
make reasonable legal estimates. 


The additional major physical tech 


nical difficulties encountered in meas 
uring the amount of radiation affecting 
the victim also are too difficult for the 


untrained person. Reconstruction of 
the accident is hard enough but even 
when the 
with some accuracy, complicated for 


mulas must be 


circumstances are known 
used to determine the 
from 

the 
alpha and beta particles, 


exposure. This is determined 


the frequency and intensity of 
gamma rays, 
and possibly neutrons, both externally 
and internally, all as a function of dis 
tance from the radiation source. Ad 
ditional complexities are introduced 
into the calculations when account is 
taken of the shielding that may have 
been present. 

These difficulties of calculation are 
great enough but those of determining 
the damage to body tissue from the 
absorbed radiation are even greater. 
For leukemia the blood-forming organs 
are the critical ones. The absorption 
of gamma radiation depends upon the 
frequency of the waves and although 
formulas 
have been developed by radiologists, 


complicated approximation 


the absorption coefficients necessary 
for these formulas are known only 


roughly. Beta particles are not very 


Radiation Injuries 


penetrating and probably can be ig 
nored for leukemia, if 
Neutron 


penetration presents another story be 


purposes of 
from an external source. 
cause experimental work on neutron 
effects is less complete than for gamma 
rays, but neutrons are penetrating and 
they do damage. In_ short, 


difficult calculations must be made to 


SCVCre 


determine the amount of energy ab- 


sorbed from a 


particular radiation 
accident by the whole body and par 
ticularly by the blood-forming organs 
for leukemia. 


Therefore, even if biological caus 
ation difficulties are overlooked, the 
problems of physics and biology that 
remain are formidably technical. The 
terminology of the physicist is learned 
only through years of training in the 
physical sciences. The same is true 
for biology and medicine, although 
their terminology perhaps is a little 
more familiar to the laymen. All three 
areas are becoming increasingly more 
technical. Nuclear technology, although 
only a generation old, is the product 
of three centuries of physical thought 
and already is much too technical for 
the layman to understand. 


Procedures for proving biological 
causation need to be changed as indi 
cated before, but even if this is not 
done, these 


individual 


difficulties of litigating 
involving radiation 
without lead 
legislators to consider seriously the 
possibility of 


cases 
injuries should, more, 
modifying litigation 
procedures which permit such techni 
cal questions to be decided by various 
lay groups. In the United 
usually possibly 


States 
a jury or 
such 


a judge 
Much could 
be left for determination by such lay 
tribunals. 


makes decisions. 
Scientists and other special- 
ists have no better, if as good, judg 
ment as laymen and lawyers on such 
questions as which injuries or diseases 
should be compensated and what the 


value of such a disability is. But the 
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latter groups are ill-equipped to eval- 
uate various and often conflicting po- 
sitions taken by Such 
scientific conflicts cannot be resolved 
well by typical jurors, and probably 

€ Cer- 


scientists. 


not even by the typical judge. 
tainly this seems true for making the 
best estimate of the incidence of leu- 
kemia (and similar diseases), and the 
dose-rate relationship to irradiation. 
Even the determination of the amount 
of exposure and its effect probably is 
too difficult for these lay groups. 


If the contingent injury fund were 
adopted, an additional reason exists 
for changing lay determinations of the 
scientific “facts,” although not neces- 
sarily the compensability and value of 
various injuries. Once legal liability 
and compensability of the injury are 
determined, the scientific facts of in- 
creased incidence determine the amounts 
of money which must be contributed 
by the potential defendants and plain- 
tiffs (or other source which contrib- 
utes for the natural incidence cases). 
The fund must be sufficient to pay 
for the future cases of leukemia among 
the exposed group. The amount of 
such contributions must be made on 
the basis of an expert appraisal of the 
best available scientific evidence, not 
one by a layman selected to decide 


an isolated case. 


Some Suggestions for Changes 


The existing system of lay jury, 
judge, or tribunal determination should 
be modified at least to some extent. 
A panel of experts, which would in- 
clude not only scientists but also some 
lawyers, should be created to make a 
basic judgment as to the best present 
scientific estimate, for legal purposes, 
of the incidence of leukemia and its 
relationship to radiation. It is un- 
likely that the best scientists (and 
only should be used) 


their views 


would be willing to serve permanently 
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on such a board if it handled all cases. 
Perhaps the group could meet once a 
year, however, to decide what changes 
in the previous estimates, if any, have 
taken place during the interim be- 
tween such meetings. The determi- 
nation of incidence, relative biological 
effect, and other scientific “facts,” 
would be handled by this independent 
scientific-legal group. The determi- 
nations of this group might then be 
accepted in every trial, possibly leav- 
ing to the normal litigation processes 
only those determinations which vary 
from Such an expert 
panel should make these findings of 
basic scientific facts only after a pub- 
lic hearing in which plaintiffs’ and 


case to case. 


defendants’ lawyers, as well as other 
interested groups, including govern 
ment personnel, are given an oppor- 
tunity to argue for their points of 
view and to present the evidence most 
favorable to their group. Certainly, 
it is utterly unrealistic to turn over to 
lay juries, judges, or tribunals who 
have no particular experience with 
such diseases and radiation, the job 
of determining what the best scientific 


Puess Is. 


In addition, the complicated but less 
theoretical determination of some of 
the vary 
case, such as the actual exposure of 
the particular plaintiff, probably should 
be made by an impartial tribunal of 


facts which from case to 


experts. It would not be necessary to 
have the top biologists, physicists and 
similar scientists on this panel. Prob- 
ably these determinations could best 
be made by an impartial tribunal of 
health physicists and other radiation 
protection experts. Lawyers would 
continue to represent their 
interests, but before experts who un- 
derstood the technical aspects of the 


clients’ 


case. 

At first these suggestions may ap- 
pear to be destroying our existing 
litigation processes in personal injury 
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The 
represent the 
human value judgments of the com- 
munity, such as liability and compen- 


situations. Such is not the case. 


determinations which 


sability and value of various injuries, 
could be left to groups such as juries 
and judges who represent the com- 
munity’s opinions. It would be simpler 
to administer the fund if fixed values 
were attached to a case of leukemia, 
more or less regardless of the circum- 
stances of the individual victim, as is 
now done in most workmen’s compen- 
sation schemes; but this is not neces- 
sary. The important thing is to 
determine immediately how much will 
be awarded if 
what 
after 
done 


and 
are the chances of it occurring 
the This 
on an individual basis, varying 


leukemia ensues 


exposure. could be 
from case to case with such factors as 
age, earning capacity, number of de- 
pendents, etc. Insurance companies 
now adjust their rates for insurance 
coverage in the personal injury field 
in accordance with these variables in 
jury-awarded The same 
procedure could be used even more 
accurately and fairly under the con- 
tingent injury fund idea by making 
use of the best expert estimates of the 
natural and 


verdicts. 


radiation-induced inci- 
dence of such diseases, the scientific 
aspects which should be constant for 
all similar cases. 

None of these suggestions call for 
abolishment of the litigation system 
now used, which is based on compen- 
sation for injured individuals in ac- 
cordance with individual determinations 
of liability and value of the disability. 
The costs of the litigation process, as 
the few studies in this area clearly 
show, are at least discouraging if 
not shocking, and someday it may be 
proved that it is cheaper, even for 
defendants, if health and compensa- 


“Conard, “The Impact of Expense on 


Injury Claims,” 287 Annals of the American 
Academy of Political and Social Science 110 
(1953) ; Conard, “Workmen’s Compenstion: 


Radiation Injuries 


tion insurance schemes involving no 
litigation are adopted. It is too soon 
yet to determine whether or not this 
is true, and it is not necessary to aban- 
don but only modify our existing sys- 
tem to achieve better administration 
of justice in radiation injury cases. 


CONCLUSION 


This discussion has posed various 
policy questions relating to radiation- 
induced injuries in the hopes of stim- 
ulating the thinking of the bar and 
the legislatures on these fundamental 
and mostly ignored matters. These 
groups have very little time left in 
which to what damages to 
compensate and how to prove and ad- 
minister the to be made, if 
the law is to avoid the charge, so often 
leveled at it and frequently properly 
so, that the legal system lags badly 
behind developments in the other 
sciences, including the physical and 
biological. 


decide 


awards 


The contingent injury fund concept 
handles more satisfactorily than ex- 
isting rules the twin problems created 
by the latent and nonspecific charac- 
teristics of leukemia. The possibility 
of extending the fund idea to other 
similar radiation injuries such as can- 
cer and genetic damage is suggested. 
The concept should help the law not 
to lag but rather to play its proper 
role of making it possible for society 
to assimilate intelligently and with 
justice the advances 
brought on by the splitting of the 
atom. 


technological 


If a scientifically more accurate so- 
lution to the problems of damages 
and proof of causation in radiation 
injury cases is developed, perhaps 
some better insi¢ht into other types 


Is It More Efficient than Employer’s Liabil- 
ity?” 38 American Bar Association Journal 
1011 (1952); Conrad, The Economics of In- 
jury Litigation (preliminary ms. 1960). 
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of injuries which now are being han- currence of such injuries in everyday 
dled under probably antiquated pro- experience made it possible for almost 
cedures may be gained. The kind of anyone to understand them, this prob 
bad guesswork that will have to be lem of biological causation has at 
applied to radiation cases under ex- tracted insufficient attention from 
isting rules undoubtedly has been those who make and administer the 
used more often in the past than we law. If the radiation injury problem 
care to admit in standard personal can be solved fairly and with scientific 
injury cases. Translation of biolog- realism, possibly a substantial contri 
ical cause to legal cause often has not bution to the administration of justice 
been done very satisfactorily, as evi in personal injury cases generally also 
denced by the mutual mistrust and has been made. 

criticism existing between the experts In anv event. now is the time to 
and lawyers and even within the bar face these problems for radiation 
itself as to injury litigation concepts. cases, not after greatly expanded use 
Because such injuries had not the’ of this new source of energy has cre 
magic labels “atomic,” or “nuclear,” or ated a large number of cases which 
“radiation,” and because many persons _ the law is ill-equipped to handle. 


mistakenly felt that the frequent oc [The End] 


NEGATIVE COVENANT 


\ recent Illinois appellate decision upheld the order granting an 


injunction to the plaintiff insurance agency in restraint of a former 


employee's competition. The defendant had been manager of the 


1 


plaintiff's agency since 1951, at which time he agreed that “in the 
event of the termination of this Agreement, for a period of five years 
after such termination, he will not engage either directly or indirectly 
in the insurance business in the South Cook County area,” that portion 


of the county which lies south of 95th Street. 


The defendant’s employment terminated in February of 1960, and 
by his admission he is conducting an insurance agency in the area 
proscribed by the negative covenant. It is the defendant’s contention 
that the covenant is unreasonable as to time, area and scope, and is 


not necessary for the plaintiff’s protection. 


The appellate court confirmed the covenant with the observation 
that insurance is primarily a personal service business whose success 
depends in large measure on the good will and personal contacts of a 
company’s representatives. As the manager of the plaintiff's agency 
for over eight years, the defendant was in the position to make his 
employer’s clientele a matter of personal following. In an analogous 
case, the court had said: “Courts will go to extreme lengths to prevent 
agents or those occupying fiduciary capacities from taking advantage 
of their position to benefit themselves at the expense or disadvantage 
of their principal.”—-Bardwick Agency, Inc. v. Hale. Illinois Appellate 
Court. January 9, 1961. 
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Federal Legislation 
Keogh Bill 


Representatiy e 


New 


Eugene 


York introduced his ‘‘Self-Em 


ployment Individuals Retirement Act” 


on the opening g 


day of the Eighty 
seventh Congress. This new 
of H. R. 10 is similar to the old bill 
in that it that 


retirement mav be 


version 
provides qualified 
programs created 
by self-employed persons, including 


doctors, ministers, Christian Science 
practitioners, and a partner who owns 
than a 10 
a partnership. 


presented to 


interest in 
It differs from the bill 


the 


more per cent 


Kighty-sixth Con 
gress, and passed by the 


Representatives, by bringing self 


employed persons under existing leo 


~ 


islation relating to nondiscriminatory 
private retirement plans and allowing 
them to be treated as their own em 


ployers and employees. 


The self-employed person's tax-de 


ductible contributions to his retire 


ment plan would be either $2,500 a 
year or 10 per cent of his net earnings 
from self-employment, whichever is 
smaller. The 
need not include his employees under 


self-employed person 
the plan unless they are more than 
three in number, excepting part-time 
help. However, if he has employees 


who must be covered in his retirement 


What the Legislators Are Doing 


Keogh of 


House of 


plan, his own contributions to the 
plan must be in the same ratio to his 
compensation as the contributions for 
his covered employees bear to their 
compensation. 

No benefits from the plan may be 
paid to the self-employed person be 


591% 


fore he reaches years of age, 
unless he becomes disabled prior to 
that time. in the 


plan must be distributed to him not 


His entire interest 


later than the taxable year in which 
he reaches age 70%. 
No capital gains treatment would 


| distributions, 


be available for plan 
and the estate and gift tax exemption, 
the $5.000 death benefit exclusion, and 
the $100 a week sick-pay exclusion 
applicable to distribu 


would not be 


tion. The new bill will base the self 


employed person’s contributions on 


the amount of his self-employment 


earnings, not on his earned income 
from the business. There is no in- 
in contributions for 


crease 1n persons 


over 50 years of age, and no lifetime 
limit on contributions. 

\ similar bill representing a differ 
ent approach has been introduced in 
This 
bill would permit the self-employed 
person to defer tax on half of 
$5,000 or 20 per cent of the amount 
of his self-employment earnings each 


the Senate by Senator Smathers. 


one 


year, whichever is less. 
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OLORADO—A “medical savings 

plan” contract, whereby a mem- 
ber pays a fee and a monthly stipend 
and receives the right to the total of 
his payments for medical expenses 
and the right to borrow three times 
the total, is a contract for insurance 
under statutory law. 
a query of the Commissioner of Insur 


-In response to 


ance, the Attorney General concluded 
that the 


Was a 


contract under consideration 
the 
terms of the contract, a member agrees 
and $15 
a month for a period of five years. In 


form of insurance sv 


to pay a $10 membership fee 


return the savings plan administra 
tion medical ex 
pense of the member or his family up 
to the amount of the payments made 
by that member at the time the ex 
incurred. In addition, the 
member may borrow a sum equal to 
three times the amount the member 
has paid into the plan at the time, or 
$700, whichever is less. 


agrees to pay any 


pense is 


The member 


« 


grees to repay the loan at the rate of 
a month, including interest at 6 


per cent per annum, and is not eligible 


L 


gre 
15 


“ 


for further loans until any previous 
loan is paid in full. 

The appropriate statute reads: “In- 
surance is a contract whereby one 
party called the ‘insurer,’ for a con 
sideration, undertakes to pay money 
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or its equivalent to another party 
called the ‘insured’ or to his ‘benefici- 
ary,’ upon the happening of the hazard 
or peril insured against, whereby the 
party insured or his beneficiary suffers 


loss or injury.” 


In the the Attorney 
General, “[i]t is entirely possible that 
the Member would not be able to 
borrow money from any other source 


opinion of 


without security and at 6% per annum 
This is an act which 
Although the 
“insured” are not 
used in the contract, it meets all the 
elements of an insurance contract, as 
defined by the statute.—Opinion of 
the Colorado Attorney General, Decem- 
ber 16, 1960. 


interest. 
him.” 
terms “insurer” and 


is valuable to 


KA] EVADA—Municipalities, coun- 
1 N ties, school districts and the like 
may lawfully subscribe for insurance 
with reciprocal or interinsurance ex- 
changes licensed to do business in the 
state, if the contract, power of attor- 
ney and policy, recite that the policy 
is nonassessable.—In the December, 
1960 THe INsuRANCE LAW 
JOURNAL, a digest of the opinion of 
the Nevada Attorney General dated 
November 14, 1960 appeared. This 
opinion, setting forth the legality of 
municipal contracts with mutual in- 


issue of 
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surance groups, alluded to an opinion 
of the same office, issued in 1955, re- 
lating to similar contracts by munici- 
palities with reciprocal or interinsurance 
groups. At the instance of the legal 
department of the Farmers Insurance 
Group, the attorney general revised 
1956 and held that 
political subdivisions in Nevada may 


that opinion in 


subscribe for reciprocal insurance 


when, as was shown to be the case, 
the power of attorney and the policies 
issued thereunder carried a definite 
provision and recitation that 
was no contingent liability 


there 
that 
the policies were nonassessable. “‘[I]n 


and 


the absence of any risk of liability of 
the 


district, etc.) involving reciprocal in- 


subscriber (county, city, school 
surance, for sums in addition to mem 
bership fees and premium deposits, 
the status of a subscriber as an ‘in 


surer of property becomes entirely 
theoretical and outmoded. This theory 
could then not require that such mu 
nicipal officers be precluded from sub 
scribing to reciprocal or interinsurance 
exchanges.”—Opinion of the Nevada 
Attorney General, April 24, 1956. 


ORTH CAROLINA — School 
iN units do not have the authority 
to require the execution of a liability 
“release” in connection with children 
making trips away from the schools 
in groups sponsored by the school. 
The f this 
school superintendent. 


source of inquiry was a 
\ certain prin 
cipal within his administration had 
been using a liability “release” form 
in connection with school-sponsored 
trips. Question had arisen as to the 
authority of the school to employ this 
protective device. 

The Attorney General first pointed 
out that 
force if executed by a child. 


such a form would have no 


With respect to the board’s author 
ity to require the form, “[i]n view of 


Attorneys General 


the fact that the Legislature has 
specifically provided the manner in 
which the Board may waive its lia- 
bility and the fact that the Board is 
not liable where it has not waived its 
liability in the manner provided by 
statute 
am of the opinion that the Board does 


[by acquiring insurance], I 


not have the authority to require the 
O pin- 
Attorney 


execution of such form 
ion of the North Carolina 
General, December 6, 1960. 


W ISCONSIN — The Attorney 
General would uphold a pro- 
posed rule of the Insurance Commis- 
sioner providing in part that no 
insurance policy would be issued or re- 
newed if it denied coverage when the 
insured did not incur an uncondi- 
tional requirement to pay hosipital or 
other charges.—The rule of the com- 
missioner under the Attorney General’s 
“No 


of insurance shall be issued 


consideration read: policy or 
certificate 
to or renewed for a resident of Wis 
consin after the effective date of this 
rule if it contains an exclusion which 
the 


not incur an unconditional require- 


denies coverage if insured does 


ment to pay hospital or other charges.” 

The Attorney General made specific 
reference to the commissioner’s right 
to disapprove a policy form “if it 
contains a provision which is unjust, 
unfair, inequitable, misleading, decep 
tive or encourages misrepresentation 
of such policy.” As to the exclusion 
in question, “[s]uch a general pro- 
vision could easily mislead or deceive 
the 
prise him that the coverage of the 


insured, since it would not ap- 
policy does not extend to hospital and 
other charges incurred "in such 
institutions as might require patients 
are able, to 
O pinion of the 
Wisconsin Attorney General, January 


23, 1961. 


or their relatives, who 


pay for medical care. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Beryllium Poisoning— 
Statute of Limitations Dispute 


The two-year Ohio statute of limitations 
barring action for bodily injury did not 
sustain a motion for summary judgment 
by the defendant over the plaintiff's 
claim of gradual beryllium poisoning 
begun 19 years earlier. Sixth Circuit. 


\ppeal was brought by the defend 
ant from an order of the district court 
denying its motion for summary judg 
ment but allowing immediate appeal 
to advance determination of the case. 

The plaintiff alleged that between 
the years 1941 and 1949 the defendant 
negligently dust, 


particles, powders and gases into the 


expelled noxious 
atmosphere for miles around its beryl] 
lium plant, thereby polluting the air 
and causing, in the plaintiff’s case, the 
insidious development of berylliosis, 
an extremely painful and permanent 
disease of the lungs. The complaint 
submitted further that the disease did 
not manifest itself, was not diagnosed 
and did not the 
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become known to 


plaintiff until March of 1958. Suit 


was filed on April 29, 1959. 
The the 
court for summary judgment on the 


defendant moved district 
ground that under the governing law 
of Ohio the two-year statute of limita 
tions for bodily injury begins to run 
at the time the injury was inflicted, 
even though that occurrence may re- 
main unknown to the injured party. 
The motion was denied and the cause 
carried to the present court for a ruling. 


The sup 
ported by citations of actions for negli- 


defendant's motion was 


gently induced berylliosis which Ohio 
courts had precluded by the statute. 
The court assented that one of those 
barred was not distinguishable from 
the present case. It took note, how 
ever, of the Ohio rule” 
whereby only what is stated in a syl 


“syllabus 


labus or in an opinion per curiam or by 
the Supreme Court of Ohio is con 
trolling law. No opinions were handed 
down in the homologous case; only 
the 


court could control. 


In DeLong v. Campbell, 20 Nec. 
GENCE CAsEs 610, a malpractice suit, 


adjudications of state supreme 


the supreme court said: “. .. the stat- 
ute of limitations begins to run at the 
the termination of the 


latest upon 
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physician-patient relationship whether, 
within the time limited by the statute, 
the act 
known or unknown by the one upon 
committed.” In that 
pointed 


constituting malpractice 1s 
whom it was 
opinion, the supreme court 
out that the plaintiff’s right of action 
accrued at the time she could bring 
an action against the doctor, namely, 
when he neglected to remove a surgi 
\s to the 
present case, the court noted that the 


cal sponge after operating. 


plaintiff could not have brought an 
action until after more than two years 
had elapsed from the time she was 
last exposed to the contaminated fumes, 
since the disease did not become viru 
lent until that time. 


An earlier supreme court decision 
approved the thesis that an act is not 
legally injurious until its damaging 
consequences occur, or, as stated by 
the \ppeals for the Fifth 
Circuit in United States v. Reid, 7 
NEGLIGENCE Cases (2d) 1076: 


Court of 


“Ordinarily there is a coincidence 
of negligent act and the fact of some 


damage. Where that occurs the cause 


of action comes into being and the 
applicable statute of limitations be 
gins to run even though the ultimate 
damage is unknown or unpredictable. 
But it is not the wrongful, i. e., negli 
gent act, which gives rise to the claim. 
For there must be damage caused by 
it. Until there is some damage, there 
is no claim and certainly a statute 


prescribing the time in which suit 
must be filed (whether as a condition 
of right or remedy) can never operate 
prior to the time a suit would be 


permitted.” 


Added to this was an opinion of the 
United States Supreme Court that the 
contraction of 


from the in 
halation of silica dust over a period of 


silicosis 


30 years was compensable in spite of 
the fact that the victim may have had 
the disease for more than the three 
without knowing it. 


vear limitation 


Negligence 


The Supreme Court would not bar the 
action because to do so would be to 
1 matter of the law that the 
plaintiff’s failure to diagnose a disease 


Say as a 


whose latent symptoms had not touched 
his consciousness was a waiver of his 
right to compensation at the day of 
discovery and disability. 


The order of the district court deny 
ing summary judgment to the defend 
ant was upheld by the present court 
remanded to be tried 
merits.—Brush Beryllium Com 
pany v. Meckley. United States Court 
of Appeals for the Sixth Circuit. De 
1960. 11 NEGLIGENCE (¢ 


and the cause 


on 1ts 


cember 6, "ASES 


(2d) 1315. 


Gasoline Mixed with Kerosene— 
No Liability Determined 


When a state employee was badly 
burned while using a distillation of pur- 
portedly pure kerosene, evidence that 
gasoline had been mixed with the kero- 
sene could not establish the negligence 
of the fuel distributor. Pennsylvania. 


The plaintiff to this action, an em 
ployee of the state highway depart 
ment, was filling and lighting the type 
of round that 
of road construction work. 
fuel 
flame out, 


lantern marks the site 
He came 
whose 
spent, the 


filling it from a container of kerosene 


across one Was 


blew 


nearly 
and was 
when it exploded, burning him severely) 
test that 
the liquid he was pouring in the lan 


It was later determined by 


tern was not kerosene, as he thought, 
gasoline and kero 
sene in almost equal parts. A jury 
found both the distributor of the de 


but a mixture of 


partment’s fuels and the refinery sup 
plying him guilty of negligence. The 
court overturned the verdict and ren 
notwithstanding in 
The Penn 


sylvania Supreme Court took this appeal. 


dered judgment 
favor of the defendants. 

The evidence showed that it was the 
plaintiff's job to call at the highway 
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department’s maintenance barn with 
his own truck, have the attendant fill 
two five-gallon cans with kerosene, 
sign a receipt, drive to the construc- 
tion and fill the road lanterns. 
There were four pumps at the barn: 
the first dispensing diesel oil, the second 


site 


kerosene, and the last two gasoline. 
The attendant filled the cans from the 
second pump, but he did not inspect 
the fluid for color or odor. The kero- 
sene tank held 564 gallons. After the 
accident a supervisor tested the con- 
tents of the tank and found that the 
fluid ignited explosively, unlike kero- 
sene. Under instructions, the defend- 
ant distributor pumped the tank out 
and refilled it with kerosene. 


The day before the plaintiff's acci- 
dent, according to department records, 
the defendant distributor delivered 
500 gallons of kerosene drawn from 
the tank of the defendant oil com- 
pany. A mechanic testified that shortly 
after the accident he took a sample 
from both the gasoline and kerosene 
pumps in the maintenance barn and 
found that they both had the same 
pinkish color and ignited explosively. 
The delivery of 500 gallons was not 
measured or inspected by anyone at 
the barn. A 50-gallon drum of kero- 
sene requisitioned by a highway care- 
taker was delivered by the defendant 
around the day of the accident, but 
the caretaker was suspicious of its 
smell, made a fire test, and returned 
the drum as defective. 


At this point in the resume, the 
supreme court majority opinion re- 
marked that “[h]ad a nonsuit been 
asked for it should have been granted, 
as there is no shred of evidence im- 
pugning the conduct of the defendant 
[the distributor].” A dissenting 
opinion, filed by Mr. Justice Musmanno, 
collated in close particularity with the 
majority. He that 
there was no shred of evidence against 
the defendant. 


could not agree 


He believed, rather, 


that the defendant’s negligence was 
“not of an affirmative nature.” 
the railroad watchman asleep at the 
switch, “|the defendant] was figura- 
tively asleep in delivering kerosene 


like 


mixed with gasoline when a slight bit 
of wakeful prudence and care would 
have told him of the dangerous fluid 
he was leaving at the tanks of the 
Highway Department.” 


The majority opined that it was as 
put the 
gasoline in the kerosene tank as that 
the defendant had. The 
taking note of the highway depart 


possible that someone else 


dissenter, 
ment regulations and procedures, con 


that a study of the court 
record showed it was “unlikely to the 


sidered 
point of a practical impossibility for 
anyone other than [the defendant] to 
have placed any fluid in the kerosene 
tank, without there being some record 
of it.” Of the majority’s comment 
that it was possible for a person to 
have entered the barn during a time 
not accounted for in the department 
records, Justice Musmanno assented 


“This is possible, of course, but it is 
possible only because it encompasses 
the Houdini possibility that some un- 
known person with no key to get to 
the Highway tank, would break through 
all locks in order to corrupt the kero- 
sene tanks so as to absolve [the de 
fendant] from the charge that he had 


put gasoline into the kerosene tank.” 


The 


judgment n. o. v., found 


majority opinion, affirming 


too many 
possibilities of equal validity and “too 
many mysteries” to substantiate an 
allegation of negligence against the 
defendant. The plaintiff did not argue 
from res ipsa loquitur or try to prove 
exclusive and 
more, in the mind of the court, than 


control, something 


the happening of an accident must be 
shown by him. 


The dissenting opinion disagreed 


entirely. 
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“Despite all the Majority’s theoriz- 
ing, speculating, hypothesizing and 
guessing, the fact remains that only 
one person was proved to have de- 
livered fluid in to the Commonwealth’s 
the de- 
was from this 


kerosene tank and that was 
fendant And it 
kerosene tank that the plaintiff drew 
the gasoline-kerosene mixture which 
exploded.” 


Favorably regarding citations of 
the plaintiff from the selfsame court, 


Justice Musmanno quoted from one: 


“It is not necessary, under Pennsyl- 
vania law, that every fact or circum- 
stance point unerringly to liability; 
it is enough that there be sufficient facts 
for the jury to say reasonably that the 


preponderance favors liability. 


By virtue of this and another de 
cision of the same court, “the plaintiff 
here ... has overwhelmingly proved 
his case against the defendants 
and the verdict awarded him by the 
jury should not be disturbed. To 
take away that verdict on the strength 
of the numerous uninhibited possibili 
ties indulged in by the Majority is, in 
with 
speculation, which is a highly danger- 


my estimation, to mix theory 


ous compound to place in the lantern 
of law and justice.” Dick 
et al. Pennsylvania Supreme Court. 
December 1, 1960. 11 NerGLIGENCI 
Cases (2d) 1411. 


Johnston v 


Workman's Back Injury— 
$55,000 Award Upheld 


Both sides appealed from a personal in- 
jury decision denying judgment n. o. v. 
to the defendant and directing a remit- 
titur of $35,000 of the verdict awarded 
to the plaintiff. The supreme court of 
the state affirmed denial of the judg- 
ment and reversed the order of remit- 
tance, reinstating the full jury verdict of 
$55,000. Pennsylvania. 


The plaintiff did heavy work for 
the defendant on the latter's premises. 


Negligence 


On June 30, 1955, the plaintiff worked 
from 4:30 p.m. to 12:24 a.m., left the 
plant and entered the parking lot, 
which was bounded on three sides by 
the defendant’s property and on the 
fourth by a public street. The lot had 
a surface of hard slag and a series of 
draining ditches running parallel with 
the parking rows. The ditches were 
five to six feet wide with 8-foot lengths 
of logs bordering each side. In some 
places there were The 
plaintiff proceeded into the lot and 
into dimmer and dimmer light. As he 
reached his car, five or six rows from 


stringers. 


the entrance, he tripped over a dis- 
placed log lying alongside his car and 
tumbled into a drainage ditch. He 
suffered a sprained ankle, a bruised 
shoulder and a severe back injury, 
requiring at least one operation. The 
plaintiff had been using the parking 
lot for four years prior to the accident. 


A jury returned a compensation of 
$55,000 and the defendant employer 
moved for judgment notwithstanding 
the verdict. The court denied the 
motion but called upon the plaintiff 
to remit $35,000 or submit to a new 
trial. Both sides appealed. 


The supreme court abstracted three 
questions for determination: whether 
the Workmen’s Compensation Act ap- 
plied to the case; whether the defend- 
ant was negligent and the plaintiff 
contributorily negligent ; and whether 
the 


verdict eXceSssive. 


The court ruled first that quite evi- 
dently the parking lot was not a part 
of the 
men’s compensation did not apply. 
Of negligence the court thought the 
issue to be of the adequacy of the 


Was 


operating business and work- 


defendant’s security provisions and 
that, considering the lack of lighting 
and attendants on the lot, a mischance 
with a displaced log was foreseeable. 
It was not, for these reasons, a ques- 
tion of actual or constructive notice 
to the defendant. There was no for- 
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eign substance or sudden defect work- 
ing upon the plaintiff, and the evidences 
of negligence or contributory negli- 
gence were properly submitted to the 
The 


tory negligence in such a case had 


jury. touchstone for contribu- 
been decided by the same court to be 
the degree of darkness and the justi- 
fication for the injured person’s presence 
in the place of danger. 


Finally, the court took up the cause 
for excessive damages advanced by 
the plaintiff. Medical testimony in 
the trial court read to this effect: that 
the plaintiff's symptoms might im- 
prove over the years but more prob- 
ably would not if he were required to 
do heavy lifting and bending, or if he 
were under tension. The only cure 
for the painfulness of his condition, if 
return 
would be a difficult and drastic opera- 
tion, a spinal fusion which, the doctor 
said, don’t do unless we 
lutely have to.” According to the 
testimony, the plaintiff had already 


he were to to his old work, 


“we abso 


undergone personality changes at the 
time of 
tense and nervous person. 
of the court: 


“re 4s 


trial and was described as a 
In the words 
medical 


therefore in the 


dilemma of doing light work and suf- 


fering loss of earning power, or of 
f himself to do the kind of 
work that will cause him future pain 


forcing 


and suttering and risking a drastic 
operation.” 


\s for the defendant's objection to 
the trial court’s charge on the subject 
of notice, the court 
that regard this 
doctrine inapplicable, defendant got 
better than it deserved to the extent 
that the trial judge mentioned it.” 
The remanded with in- 
structions to reinstate the jury ver 
dict.—Vardzell v. Dravo Corporation. 
Pennsylvania Supreme Court. De- 
cember 1, 19600. 11 NEGLIGENCE CASEs 
(2d) 1421. 
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supreme vouch- 


safed “[s]ince we 


record was 


Airport Collision— 
Control Tower Exonerated 


The owner of a helicopter which landed 
on top of an airline service truck was 
unable to sustain negligence against the 
controller who had cleared the aircraft 
for landing when it was shown that the 
helicopter pilot had not maintained ef- 
fective vantage of the area. Second 
Circuit. 


This accident occurred at the New- 
ark Airport in New Jersey and in- 
volved a helicopter, shuttling between 
Newark and the Idlewild Airport on 
Island, and a truck 
owned and operated by a private air- 
The plaintiff sued the United 
States and the port authority for dam 
the helicopter. The suit 
against the United States was founded 


Long service 


line. 
age to 


on the alleged negligence of a Civil 
Aeronautics Authority air controller 
stationed at the field. The United 
States impleaded the owner of the 
truck as third party defendant. 


In the district court, judgment was 
rendered dismissing on its merits the 
cause of the plaintiff against the co- 
defendants as well as the third party 
suit against the truck owner. The 
plaintiff appealed to the present court, 
alleging that the air 
traffic controller was negligent and 
that, contrary to the trial court’s find 
ing, the helicopter pilot was not negli 
gent contributorily. 


government’s 


On the day of the accident the only 
passengers in the helicopter were the 
pilot and a flight attendant. As was 
his custom, the pilot contacted the 
Newark tower as he was passing 
westward over Staten Island and was 
told to report again at a given point. 
The helicopter’s course, as was pre- 
scribed, would take the craft across a 
north-south runway to a touchdown 
area over which the pilot would de- 
scribe a clockwise bank and land. The 
reason for the bank lay in the design 
of the helicopter. Blind spots exist 
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to the left and in front of the pilot, 
and the normal procedure is for the 
pilot to circle to the right so as to 
“keep the touchdown area in his vision 
” in the words of a witness 
As the pilot ap- 


at all times, 
for the plaintiff. 


proached the north-south runway he 
was instructed by the tower to hold 
his position until an airplane using 


the runway had passed him. The pilot 
replied that he thought he had time to 
cross the runway safely, and he was 
authorized to do so. He crossed over 
the west side of the field, turned north 
and proceeded on a descending angle 
to a point directly west of the landing 
area. He then turned east, glided in 
a descending arc for about 15 seconds 
and came down on top of the service 
truck approximately ten feet to the 
west of the contemplated touchdown. 


The district court ruled that the 
pilot did not engage in maneuvers 
which would have increased visibility 
and had, therefore, failed to sustain 
the burden of proving freedom from 
contributory negligence. Although 
there was testimony that helicopters 
were not permitted, barring emergency, 
to deviate from the established pat 
tern, there was no testimony that a 
banking maneuver to maintain visi 
bility would constitute a deviation. 
The circuit court, in fact, could find 
nothing negligent in the behavior of 
the traffic controller: 


“An argument that the pilot had no 
duty ... to see where he was landing 
involves the necessary implication that 
the flight controller in the tower was 
the only person who was under a duty 
to watch the area .... That implica 
tion, in turn, involves the necessary 
further implication that the 
lished procedure was such as to hazard 


estab 


safety at the touchdown area upon 
the ability of the flight controller to 
devote to the the 
traffic whatever attention was neces- 


state of ground 


sary to make the area safe despite his 


Negligence 


obligation to control the landings of 
all fixed wing airships in the airfield. 
This is incredible.”"—New York Air- 
ways, Inc. v. United States et al.; United 
States v. Eastern Airlines, Inc. United 
States Court of Appeals for the Second 
Circuit. November 1, 1960. 11 NEGLI- 
GENCE CAsEs (2d) 1406. 


Warranty and Negligence Actions— 
Statute of Limitations 


A motion for summary judgment by a 
defendant was granted on the ground 
of laches because of the plaintiff's long 
delay in moving to amend a suit for 
breach of implied warranty. United 
States District Court. 


The two plaintiffs, participating in 
National Guard summer training, 
were allegedly injured when an artil- 
lery sheli exploded prematurely dur- 
ing the maneuvers of a gun crew. 
Their complaint was drafted on two 
counts: breach of implied warranty 
and negligence in the manufacture of 
the shell fuse by the defendant. An 
affidavit by the defendant avowed that 
the type of fuse used in the shell had 
not been manufactured since 1954 and 
that the particular lot used by the 
plaintiffs had been manufactured, 
processed and sold by 1953. The stat- 
ute of limitations barred recovery on 
this count, and the plaintiffs sought 
to amend their complaint by adding a 
negligence founded on the defendant's 
continuing failure to warn of the dan- 
gerous nature of the fuse. 


The defendant moved for summary 
judgment on the warranty allegation, 
maintaining that Connecticut law was 
applicable and that the Connecticut 
courts precluded recovery in warranty 
actions without privity of contract. 
The court held that it was impossible 
to determine which law was appli- 
cable because there was no evidence 
as to where the contract for the fuses 
was executed, where delivery was ef- 
fected and performance completed, or 
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where the contract was to have bene- 
ficial operation. It found that “[t]hese 
issues present issues of fact sufficient 
to warrant further proceedings.” Re- 
futing the defendant’s counter, the 
court explained that “prior federal 
decisions, forbidding a federal court 
sitting in diversity jurisdiction from 
keeping alive any right which has 
lapsed under state law, does not com- 
pel federal courts to follow state doc- 
trines of judicial notice as to the law 
of another And further, “if 
substantial fact issues can be glossed 


state.” 


over by use of doctrines which pre 
sume that the law of the forum gov- 
erns, the safeguards in the federal 
summary judgment mechanism would 
be destroyed.” 
The defendant’s 
mary judgment was granted as to the 


motion for sum- 
negligence count and denied as to the 
warranty count. The plaintiffs’ mo- 
tions to amend their complaints were 
denied.—Wheatly et al. v. Ingraham 
Company. United States District 
Court for the District of Connecticut. 
October 21, 1960. 11 NEGLIGENCE 
Cases (2d) 1039. 


Short Shorts 


California... The plaintiff sued her 
lawyer for permitting the statute of 


limitations to run before filing a peti 
the Industrial Accident 
to secure medical treat 


tion before 
Commission 
ment for his client. 


back injury when she slipped and fell 


She sustained a 


in the course of her employment as a 
waitress. Nearly three years later the 
commission awarded her a 31 per cent 
disability rating. Two years after that 
she asked the defendant to secure an 
order for further treatment from the 
commission. The defendant filed as 
requested, but he failed to apply for 
a change in the plaintiff’s disability 
rating. After the five-year limitation 
period had run, the plaintiff engaged 
another attorney. 
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The court decided that the defend- 
ant had used reasonable skill and dili- 
gence in the discharge of his client’s 
commissions, and noted that “[a] law- 
yer is not liable for lack of knowledge 
on a point of law that is in doubt 
or debatable. That defendant’s con- 
tention was not settled law was evi- 
denced from the dissent to the opinion 
held that defendant’s conclu- 
sion was in error.” — Sprague v. Morgan 
et al. California District Court of Ap- 
peal. October 20, 1960. 11 NEGLIGENCE 
Cases (2d) 1138. 


which 


New York... The plaintiff was in- 
jured while roller skating in a_ park 
operated by the State of New York. 
She failed to file claim within 90 days of 
accrual of the action, and her motion for 
permission for late filing within the per- 
missive authority of the law was denied 
by the court. The motion had 
about 15 months after the accident and 
six months after the elapse of time al- 


come 


lowed for a “reasonable excuse.” 


The New York Supreme Court ruled 
that, although the plaintiff did not 
show an excuse based on a complete 
physical disability or on an entirely 
did 


reasonableness in 


unavoidable circumstance, she 
the test of 


showing why the claim was not filed 


meet 


Her injuries consisted of a 
the low 
sprain and contusions; her physician 
testified that his patient experienced 


earlier. 


concussion of brain, back 


severe dizziness, frequent blackouts 
and lapses of memory. He swore, in 
addition, that the plaintiff had asked 
him about consulting a lawyer several 
that he had 
the belief that 


times, and advised her 


against it in the con- 
Hict of litigation would aggravate her 
condition. The defendant state claimed 
prejudice but could show no report of 
Permission for late fil- 
ing was granted.—Stabile v. State of 
New York. New York Supreme Court. 
December 2, 1960. 11 NEGLIGENCE 


Cases (2d) 1327. 


the accident. 
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FIRE 

| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Hail Insurance Expires— 
Constructive Fraud Alleged 


Because the insureds had had posses- 
sion of the hail insurance policies for 
five months they could not allege with 
effect that they did not know of a spe- 
cific expiration date or that such date 
was fraudulently inserted in the policies 
after application. New Mexico. 


The plaintiffs filed suit to recover 
hail 


dismissing 


on four contracts of insurance, 
and judgment the 
plaint was appealed to the New Mexico 
Supreme Court. 


com 


The plaintiffs averred that: (1) at 
the time the applications for insur 
ance were signed in blank there was 
the 
contract; (2) the applications did con 


no specific expiration date in 
tain a provision that the crops to be 
insured against damage by hail would 
be covered for the crop year 1957, and 
that the expiration date of October 1, 
1957, was inserted by the insurer at its 


office and did not express the true 
agreement of the parties; 


(3) by in 
serting the specific date and stating, 
at the same time, that the crops were 
insured for the 1957, the 
insurers created an ambiguity to be 


crop year 


resolved for the plaintiffs. 


The denied the 
allegations and the ambiguity, and 
affirmed that the plaintiffs’ 
applications were received and, upon 


defendant insurer 


instead 


acceptance by the insurer and before 
delivery to the insureds, the date of 
October 1, 1957, 
policy in bold-faced capitals as the 
expiration of the policy. 


was entered on the 


The ‘trial court ascertained that the 
policies superscribed with the expira 


Fire and Casualty 


delivered 
two weeks of issuance 


date issued and 
within one or 
to the insureds, who retained them 
for about five months without reading 


or objecting to them. There was no 


tion were 


discussion or determination of an ex- 
piration date by the soliciting agent 
and the insureds, although one of the 
plaintiffs knew at the time of applica- 
tion that the policy expired on Octo- 
ber 1. The loss occurred on October 
9, 1957. No false representations or 
fraudulent acts could be charged to 
the insurer or its agent. Moreover, 
each of the insureds admitted that the 
policy did not contain the phrase 
“Crop Season 1957,” but merely “Crop 
.’ The court held that the 
plaintiffs were guilty of negligence in 
failing to read the policies and were 
barred from claiming the existence of 
any contract containing a date differ- 
ent from October 1, 1957. The plain- 
tiffs had not relied on a mutual mistake 
in their and had not 
cessfully shown fraud, actual or con 


Season 19 


argument suc- 
structive. 

The supreme court of the state af- 
firmed the judgment of the trial court 
and, the 
strictly against the insurer, ruled that 


even construing policies 
there was nothing ambiguous in the 
designation of a specific date of ex- 
piration. In the the 
insureds were bound by statements 


absence of fraud, 


contained in a contract which they 
had had ample opportunity to read. 
The dissenting justice believed that 
all of the policies issued were in effect 
24 hours after signing and that the 


insurance company was not free to 
change the terms or conditions therein. 
In addition, “[the plaintiffs] should 
prevail for another reason. They ap- 
plied for insurance for the crop year 
1957, and the attempt to limit the 
prior to October Ist, 
without specifically calling it to the 
the named 


constructively fraudulent, or to 


coverage to 


attention of insureds is 
say 


the least, such an ambiguity was in- 
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jected as to require construction by 
the court and in so doing the policies 
should be construed strictly against 
the company.’—Porter et al. v. Butte 
Farmers Mutual Insurance Company, 
Inc., New Mexico Supreme Court. 
December 28, 1960. 10 FiRE AND 
CASUALTY CASES 629. 


Aircraft Liability Insurance— 
Exclusion Ambiguous 


A policy of aviation insurance was 
ruled, by its omnibus clause, to have 
extended coverage to a vendor of air- 
craft supplies using an insured airplane, 
despite an exclusion from liability to 
any aviation sales or service or repair 
organization. Eighth Circuit. 


Suit was brought by the plaintiff to 
secure declaratory judgment that it 
was an insured under the omnibus 
clause of a policy issued by the de- 
fendant insurer to the owner of an 
airplane used by the plaintiff. While 
operating the plane, with the consent 
of its owner, the plaintift’s employee 
allegedly caused personal injuries in 
the sum of $90,000 to a passenger. 
The plaintiff company asked judg- 
ment that the defendant insurer was 
bound to defend and indemnify the 
plaintiff with respect to the contem- 
plated action of the injured party. 

The policy, in force at the time of 
the accident, insured the named com- 
panies from bodily injury liability up 
to $40,000. The omnibus clause ex- 
tended coverage to “any person while 
using or riding in the aircraft and any 
person or organization legally respon- 
sible for its use, provided the actual 
use is with the permission of the 
named insured. The insurance 
does not apply to: (b) any 
manufacturer of aircraft, engines or 
aviation accessories, or any aviation 


sales or service or repair organization 
or airport or hangar operator i 


The plaintiff contended that its em- 
ployee was operating the named in- 
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sured’s plane with the latter’s consent, 
that, according to the complaint of his 
passenger, the employee was negli- 
gent in operating the plane in the 
plaintiff's business within the scope 
of his employment, and that the plain- 
tiff was entitled to be treated as an 
insured under the policy. 

The defendant insurer replied that, 
among other things, the plaintiff was 
explicitly excluded because it was an 
“aviation sales or service or repair 
organization” within the meaning of 
the policy. 

On trial before the court without a 
jury, evidence was received of what 
the plaintiff did and did not do in the 
The court con- 
cluded that the plaintiff was not en- 
gaged in the business of selling or 
servicing airplanes, but rather was a 
vendor of aircraft supplies and equip- 


course of its business. 


ment, and therefore, covered by the 
defendant’s policy. 


The appeal by the defendant main- 
tained that the court had failed to ac- 
cord the exclusion clause “the meaning 
that it had to men engaged in the 
business in question” and had failed 
to interpret the language “in the light 
of the objectives of the parties.” The 
present court could educe no evidence 
from the record that “aviation 
organization” had ever been applied 
to the plaintiff's company. “It appears 
to have been coined by the insurer’s 
scrivener and there is no definition 
of the phrase in the policy. Having 
affirmatively expressed the coverage 
in a broad promise to defend and to 
indemnify, it was incumbent on the 
company to define the exclusions from 
that promise in clear terms. There is 
at least ambiguity here . Judg- 
ment for the plaintiff was affirmed. 
Insurance Company of North America 
v. General Aviation Supply Company 
United States Court of Appeals for the 
Eighth Circuit. November 9, 1960. 
10 FirE AND CASUALTY CAsEs 609. 


sales 
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LIFE 
Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


Broker’s Mistake in Travel Policy— 
Reformation Denied 


When the decedent's insurance broker 
secured and delivered a policy of travel 
insurance from the insurer's agent with- 
out reading it, the plaintiff beneficiary 
was denied reformation even though it 
was shown that the insured had ordered 
specific coverage for his flight. Texas. 


A policy of vacation, business travel 


accident insurance was issued by the 
defendant insurer to the plaintiff’s 
husband. Among the exclusions of 
the policy was one from coverage for 
any loss, fatal or otherwise, caused by 
injury sustained while or in conse- 
quence of riding in an aircraft, unless 
passenger in an aircraft being 
used for transportation purposes only, 
having a “standard” air-worthiness cer- 
tificate from the Civil Aeronautics Ad- 
ministration, or in an aircraft of the 
transport type operated by the Mili- 
tary Air Transport Service (MATS). 


as a 


The plane in which the decedent 
perished was a jet craft belonging to 
the United States Navy. It had no 
air-worthiness certificate and was not 
a MATS transport. The pilot of the 
plane was a naval reserve officer who 
was making the flight as an accommo 
dation to the decedent, a retired Ma 
rine Corps colonel, and to maintain 
his flying status and rating. 


In May of 1956, the decedent con 
tacted his insurance the 
purpose of securing passenger insur- 
ance for a contemplated flight in a 
military plane from Houston to Quan- 
tico by way of Washington. The 
broker telephoned the defendant in- 
surers’ general agent in Houston who 
gave him a quotation on rates. This 


broker for 


Life, Health—Accident 


flight was cancelled before the in- 
surance contracts were drafted. The 
decedent called the broker shortly 
thereafter and requested coverage for 
a flight in a Marine Corps Beechcraft 
to Dallas, and from Dallas to Willow 
Run, Michigan in a military jet. The 
broker again got in touch with the 
defendants’ agent and received assur- 
ances that the desired insurance could 
be provided before the flight, scheduled 
only a few days later. The broker 
testified that he was positive that he 
had mentioned at this time the fact 
that the flight would be in a jet. The 
broker testified further that upon re- 
ceiving confirmation of the flight from 
his client he telephoned the agent and 
spoke with his secretary. He told 
her that the flight he had discussed 
with her employer was going to take 
place and that he needed the policy 
right away. When the woman began 
to question the broker about the kind 
of business travel planned, he told 
her that the agent had all the infor- 
mation. The secretary testified that 
the word “jet” was not used in the 
conversation and that if it had been 
she would not have issued the policy 
excluding the navy plane, and could 
not have issued a policy covering it. 


According to her testimony the secre- 
tary said, at one point, “[W Jell, just 
a moment. [Y]ou know the policy 
has certain exclusions on that.” The 
broker replied, “Well, it’s all right. 
[ have discussed it with [the agent], 
see.” The standard policy was pre- 
pared; the broker picked it up, re- 
turned to his office and mailed it 
without reading it. The decedent’s 
wife, the plaintiff, testified that her 
husband received the policy about 
half an hour before he had to leave 
for the airport, and that he did not 
open the envelope or examine the 
policy. The plaintiff herself opened 
the policy and read it that evening, 
but she did not examine it carefully. 
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The plaintiff beneficiary sought and 
secured recovery from the insurers on 
the grounds of mistake, fraud and es- 
toppel. Her allegation that the com- 
pany’s agent had made affirmative 
representations that the policy would 
contain no exclusion of military air 
craft, and that the defendants were 
estopped from asserting such exclu- 
sions was upheld in the trial court. 
The broker and the defendants’ agent, 
joined by the company as third-party 
defendants, were awarded directed ver- 
dicts in the same place. 


The defendant insurers’ appeal com- 
plained that there was insufficient evi 
dence to support three of the jury’s 
findings : that the broker was not neg- 
ligent in failing to read the travel 
policy; that 
in the policy were written therein as 
a result of a mutual mistake between 
the broker and the agent; and that a 


the exclusions contained 


mutual mistake occurred between the 
broker and the agent’s secretary. The 
defendants contended that the broker 
was the agent of the decedent, and 
that the plaintiff could not recover 
the failure to read 
the policy constituted negligence as 
a matter of The court of ap 
peals agreed that the broker was the 
insured’s agent, that he had had ample 
time in which to read the policy pre- 


b cause broker’s 


law. 


pared by the agent’s secretary, and 
that he owed a duty to his client to 
In addition, the court found 
the time of or 


do SO. 
“no evidence that at 
subsequent to the delivery of the policy 
anything was said or done, fraudu- 
lently or innocently, that was calcu 
lated to prevent either [the broker] 
or [the decedent] from reading the 
We 


think, therefore, that the insured and 


policy and learning its terms. 
those in privity with him are bound 
by the plain unambiguous provisions 
of the policy as written regardless 
of the negotiations and conversations 
prior to the actual delivery thereof 
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which fell short of any definite oral 
agreement as to insurance coverage.” 


Reversing the trial court’s refusal 
to grant judgment n.o.v., the court of 
appeals commented on the plaintiff's 
cause of reformation in this language: 


“We are of the opinion that there 
is another reason why [the plaintiff] 
may not recover in this suit. In order 
to recover, it was necessary for [the 
plaintiff] to prove that the policy as 
written was due to a mutual mistake 
or to a unilateral mistake induced by 
[the defendants’] agents. The 
mistakes made by the broker were 
unilateral, and there was no evidence 
that they were induced by anything 
agent or his 
.’—Continental Casu- 


the defendants’ secre- 
tary said or did 
alty Company v. Bock et al. 
Court of Civil Appeals. November 


10, 1960. 4 Lire Cases (2d) 1275. 


Texas 


Premiums Accepted After Recision— 
No Waiver Implied 


An insurance company which accepted 
premiums from an insured whose health 
policies it had rescinded was held not to 
have waived its right to rescind merely 
because of a clerical error. Oregon. 


The defendant made application to 
the plaintiff insurer in April of 1956 
for three policies of health insurance. 
In her application, in this case a part 
of the policy, she falsely deposed that 
she was in good health and had not 
received medical advice or treatment 
within the three years prior to appli 
cation. In June, November and De- 
cember of 1956 and January of 1957, 
the insured made claims for benefits. 
An investigation exposed the appli- 
cant’s fictitious answers, and in Janu- 
ary, 1957, the plaintiff insurer sent a 
letter. to the defendant giving notice 
that it had rescinded the policies. 
The letter was accompanied by a 
check tendering to the defendant the 
total of all premiums which she had 
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paid up to date. The latter’s attorney 
returned the check and challenged the 
insurer's right to rescind. 


The plaintiff insurer initiated suit 
in April of 1957, and the insured re 
joined the complaint with an insistence 
that she had answered the application 
questions correctly and that the plain 
tift’s soliciting agent was solely re 
sponsible for misrepresentations in the 
application. 
by the defendant ten and one-half 
months after suit filed 
leged for the first time that (1) the 
plaintiff had requested and the de 
fendant had paid all premiums on the 
policies, (2) all amounts had been 


The answer was amended 


was and al- 


retained by the plaintiff, including 


those paid after the commencement 


of suit, and (3) by such course of 
conduct the plaintiff had waived its 
right to rescind. 
allege that the defendant had changed 
her position in reliance on the plain- 
tiff’s retaining the premiums. 


The answer did not 


The appeal from the circuit court’s 
dismissal of the complaint was brought 
the 

Was 


before Oregon Supreme Court. 
Here it reaffirmed that a 
take had been committed somewhere 


mis- 


in the complex of the insurance com- 
pany’s processing departments, caus 
ing notices to be sent to the defendant 
for a period of 15 months after the 
attempted The defendant 
had continued to pay the premiums 


recision. 
and, by the same mistake, the com 
pany had accepted her payments. 


The supreme ruled, in the 
first place, that the actions of the in 


court 


surer’s soliciting agent, purportedly a 
matter of a company policy to ignore 
minor illnesses in filling out the health 
report, were not a defense from falsi 
fication by the applicant. The ques 
tionnaire was a part of the policy, 
the mind of the court, “it 
would be difficult to believe that a 
health insurance company would in- 
the 


and, in 


struct its agent to conceal cor 
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which it 
considers important enough to insert 


rect answers to questions 


in its application form.” 


With regard to the defendant’s charge 
that an acceptance of her premiums 
while the case for recision was pend- 
ing constituted waiver of the right to 
rescind, the court noted that a waiver 
of a legal right requires both full 
knowledge of all the and the 
existence of a right of election which 
may be intentionally relinquished. In 
the present case, “the pending suit 


facts 


makes the acceptance of the premiums 


ambiguous, negating any clear ex 
pression of intent to waive a right or 
effect an election.” Of the clerical 
error the court said, “The requisite 
intention to waiver 


establish a can 


not be found in negligence or mis 
And of the element of elec 
tion, “It is clear that the plaintiff 
made an election, but its election was 


take.” 


to rescind.” 


Reversing the trial court, the su- 
preme court 
against the terms: 
“If in a case similar to this the in- 
sured pleads and proves that the ac- 
ceptance of the premiums misled him to 
a prejudicial change of position, it will 
be time enough to consider in that case 
waiver based upon estoppel. 


qualified its decision 


insured in these 


K’stoppel 
seemingly can adequately protect an in- 
sured in such a situation.” 
Life Insurance Company v. 


Reserve 
Howell. 
November 
Cases (2d) 1315. 


Oregon Supreme Court. 
30, 1960. 4 Liri 


False Answer on Application— 
Insurer Liable Through Agent 


The act of an insurer's soliciting agent 
in filling out the answers in an appli- 
cation by the prospective insured was 
sufficient to impute knowledge of a mis- 
representation to the insurer and defeat 
its effort to void the policy. Ohio. 


This case, unlike the preceding, was 
tried in a court of appeals, with the 
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insurer defending against the insured’s 
claim on the ground of false and al- 
legedly fraudulent answers in the in- 
surance application, a part of the policy. 

In 1954 the defendant insured the 
plaintiff for hospital, medical and sur- 
gical expenses incurred subsequent to 
the issuance of the policy. Less than 
three years later the plaintiff was hos- 
pitalized with diabetes and sought in- 
demnity from his insurer. When the 
record showed that the insured had 
been hospitalized for the same condi- 
tion before the policy was issued and 
had been suffering from diabetes for 
three years prior to the treatment for 
which he claimed coverage, the insurer 
refused to pay. The insurer produced 
the plaintiff's application, filled out by 
a company agent, and its specific 
denial of the plaintiff's having ever 
had diabetes or medical advice or 
treatment within the three years prior 
to application. 

The trial court found for the plain- 
tiff and the defendant appealed to the 
present court. This court ruled with- 
out elaboration that in view of the 
conflicting evidence surrounding the 
incidence and duration of the disease 
the trial judge did not err in overrul- 
ing the defendant’s motion for directed 
verdict. Other errors assigned per- 
tained mainly to the trial court’s in- 
structions, among which was: “Any 
person who solicits an application for, 
or for reinstatement of, a policy of 
sickness and accident insurance to in- 
sure any other person shall be con- 
sidered the agent of the insurer and 
not of the insured in any controversy 


between the insured or his beneficiary 


and the insurer The de- 
fendant objected that this language 
taken statute enacted 
almost two years after the contract 
at issue 


was from a 
made. The court en- 
dorsed the plaintiff's brief that the 
rule that “no man can serve two mas- 
ters” is as old as the 
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was 


sible. 


The trial judge also charged the 
jury that “if you find from the testi- 
mony and the evidence that the ques- 
tions on the application for insurance 
were not in fact asked of the plain- 
tiff, then you must find that the insur- 
ance company had knowledge, through 
its agent, that the answers written 
therein had no basis in fact ‘al 
The defendant protested that this re- 
quest was prejudicial to his rights be- 
cause it unduly restricted the jury in 
its function to consider and weigh all 
the evidence. “[{N]owhere in the rec- 
ord is there a showing that the ques- 
tions on the application were not in 
fact asked and it is conclusively shown 
by the testimony of plaintiff’s own 
witnesses that he gave false answers 
to the agent’s questions dealing with 
his previous health and diseases.” 


The court colligated this complaint 
with the defendant’s other assertions 
that the trial court’s instructions tended 
to extenuate the plaintiff’s part in the 
preparation of a falsified insurance 
application. This language of the plain- 
tift’s brief was adopted with approval 
by the court of appeals: “It is incum- 
bent upon the defendant to prove 

that plaintiff made a false state- 
ment on his application, that such 
false statement is willfully false, that 
it was fraudulently made, that it mate- 
rially affected either the acceptance 
of the risk or the hazard assumed by 
the insurer - 


While the defendant agreed that 
fraudulent misstatement was the issue, 
it contended that the trial court’s in- 
structions prevented the defendant 
from proving the fraud by proving 
the the before 
application. The court had charged 
“that it is not material to this cause 
whether or not the plaintiff had suf- 
fered from any of the specified dis- 
forth in the 
application.” Counsel for the plain- 
tiff replied to the present court’s satis- 


existence of disease 


eases or illnesses set 
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faction that “[t]he plaintiff's request 
to charge, indeed, concedes that plain- 
tiff may, in fact, have suffered from 
the disease claimed. In view of this 
inferential admission defendant’s com- 
plaint has no substance.” 


A defense based on a statement of 
the plaintiff not included in the de 
fendant’s policy, the court noted, is 
debarred by statute, contract provi- 
sions and the parol evidence rule. As 
far as overthrowing a jury verdict on 
properly submitted evidence is con 
cerned, the court declared: “A re- 
viewing court must keep in mind con 
stantly that the trial judge and jury 
has the advantage of the atmosphere 
of the trial which a reviewing court 
does not have. 
must depend upon the cold pages of 
the record for the facts coming to it 

—Battle v. Reserve Life Insur- 
ance Company. Ohio Court of Ap- 
peals. April 17, 1959. 4 Lire Cases 
(2d) 1283. 


A reviewing court 


False Application Statement— 
Sufficiency of Evidence 


A life insurance policy issued in re- 
liance upon a medical questionnaire 
filled out by the applicant is not void- 
able for misrepresentations unless they 
are wilfully false or intentionally mis- 
lead the insurer into doing that which 
he otherwise would not do. Minnesota. 


examination insur- 
ance policy was issued on the life of 
the plaintiff's husband by the defend- 
ant insurance company. The insured 
had begun the construction of a family 
home and, at the request of the financ- 
ing institution, had applied for in- 
surance to cover the mortgage. The 
insurance was issued on July 18, 1957, 


A nonmedical 


and the insured, only nine years out 
of high school, died on December 6, 
1957. 

The insurer alleged misrepresenta- 


tions in the decedent’s insurance ap- 
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plication, and the plaintiff widow 
secured a $6,470 verdict in the trial 
court. The appeal, reaching the su- 
preme court, assigned a number of 
errors, evidential and discretionary, 
which the court reduced to the pivotal 
issue of whether or not as a matter of 
law the insured’s statements in his 
application for nonmedical insurance 
were wilfully false or intentionally 
misleading. If they were not, the 
statements as to age, physical condi- 
tion and family history made in such 
an application would be valid and 
binding by statutory law. 


[In his answers to the questionnaire, 
the applicant denied, among other 
things, that he had ever had a heart 
ailment, that he had ever been under 
observation or treatment in any situa- 
tion, and that he had ever had an 
X ray taken. The record at trial 
showed that he had been examined by 
the family doctor on September 10, 
1951, and again on August 24, 1954, 
both times in compliance with the 
requirements for a school bus driver. 
The decedent’s primary occupation 
was that of cabinetmaker, but he aug- 
mented his income by driving the 
local school bus. The doctor testified 
that he found nothing wrong with the 
insured beyond a systolic heart mur- 
mur which not functional, and 
which the doctor considered insignifi- 
cant. He neither prescribed for nor 
otherwise advised the insured about 
it. There was uncontradicted evidence 
that up to the time of his last illness, 
the insured was never hospitalized 

from work on ac- 
He kept himself un- 
usually busy and sometimes worked 
as much as 17 and 18 hours a day. A 
pathologist who performed an autopsy 
on the ‘decedent testified for the de- 
fendant. He submitted that one suf- 
fering from the insured’s condition 
would perhaps have a cough, chest 
discomfort, dizziness, and fatigue on 
marked exertion, but that one, all or 


137 


was 


and never absent 
count of illness. 





none of these symptoms could be con 
comitant The in 


work, his 


with the disorder. 


sured’s associates at wife 


and friends saw none of the symptoms 


mentioned. 


The defendant took exception from 
the trial court’s action in excluding 
the hospital records of the insured 
from evidence on the grounds of privi- 
lege. X rays contained in the records 
and purportedly taken in 1954 were 
offered by the defendant. The trial 
court, taking note of the discrepant 
testimony as to the the 
X rays required further foundation 
before admitting them. None 
The supreme court 
commented: “\We have said that the 
discretion of the trial court as to the 
competency of 


dates of 


Was 
forthcoming. 


expert witnesses and 
the subject matter as to which they 
testify will not be disturbed unless 
abused.” With regard to the records 
of the decedent’s final illness the court 
“It appears to be clear under 
§ 595.02(4) that unless the privilege 


said: 


is waived a physician cannot testify 
as to information acquired in attend- 
ing his patient, and also that such 
privilege is not waived by the fact 
that a plaintiff testifies as to his con- 
dition at that time. . . . It is well 
established that [the statute cited 
above] is for the protection of the 
patient; he may waive the privilege 
and as a general rule those who repre- 
sent him after his death may also for 
the protection of interests which they 
claim under him. 

“A certified copy of the proof of 
death was received over plaintiff’s ob- 
jection. Viewing the record as a whole 
we find no reversible error in the 
aforesaid rulings on the medical testi- 
mony or other hospital records.” 

Of the alleged misrepresentations 
in the decedent’s application, the court 
decided that they were properly sub- 
mitted to the jury: it appears 
to be the settled law that the general 
questions in an application calling for 
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information concerning former ail- 
ments do not require the disclosure of 
ailments of a trivial, temporary, or 
but 
and permanent 
character.”—Roeder v. North 
can Life Insurance Company of Chi 
cago Minnesota Supreme Court. 
December 9, 1960. 4 Lire Cases (2d) 


1305. 


unimportant nature, only of a 


serious, dangerous, 


Ameri- 


Short Short: Tenth Circuit 

In an interpleader action to deter 
mine the disposition of the proceeds 
of a life insurance policy, the insurer 
urged that public policy barred pay 
ment. The trial court, without a jury, 
found that the insured had been mur- 
dered by her first beneficiary, who 
committed suicide thereafter. The ad- 
ministrator of the latter’s estate ap- 
pealed on the ground that, even if 
the evidence supported the allegations 
of murder and suicide, recovery is not 
barred because Utah, by statute, re- 
quires conviction to bar, and there 
was no conviction of a suicide. 

Affirming the decision of the lower 
court, the court of appeals declared 
that “the courts have adopted the view 

that when a beneficiary murders 

the insured he not the 
policy pre ceeds. As we see the Utah 
statute, it does not change the rule. 
It pertains to succession by will or 
inheritance. . . . An insurance policy 
is a commercial contract and will not 
contrary to the public 
the The 
rights, duties and obligations arising 
under or in connection with an insur- 
ance policy are governed by the laws 
of contract, not the laws of wills or 
inheritance. Enforcement of a con- 
tract is denied to a defrauder.’”’—Con- 
tinental Bank & Trust Company, Admr. 
v. Maag et al. United States Court 
of Appeals for the Tenth Circuit. De- 
cember 15, 1960. 4 Lire Cases (2d) 
1289. 


may collect 


be enforced 


policy of state affected. 
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AUTOMOBILE 
| Summaries of Selected Decisions 
Recently Reported by CCH 


AUTOMOBILE INSURANCE 
REPORTS 


Willful and Wanton Misconduct— 
No Discharge in Bankruptcy 


The defendant's discharge in bank- 
ruptcy, secured after a judgment of 
$105,400 for personal injuries caused 
by his willful and wanton operation of 
an automobile, could not defend him 
from the debt when the Ohio Supreme 
Court ruled that ‘‘wantonly’’ and ‘‘ma- 
liciously’’ are legally equivalent. 


Suit for personal injuries was brought 
by the plaintiff charging that the de- 
fendant, while under the influence of 
intoxicating liquor, carelessly, negli 
gently, recklessly, willfully and wan 
tonly drove his car over and across 
the center line of the highway and, 
while traveling at the unlawful speed 
of 70 miles per hour, collided with the 
plaintiff’s car, causing the latter seri 
The 


demurrer or 


filed no 
the 
petition, and the trial court rendered 


ous injury. defendant 


motion, answer to 
judgment in favor of the plaintiff and 
found the defendant guilty of “reck 
less, willful and wanton conduct 

and negligence.” 
Thereafter the plaintiff undertook a 
proceeding to enforce payment of her 


carelessness Toss 


judgment. 


The defendant sought and obtained 
a discharge in bankruptcy, and the 
plaintiff's proceeding was dismissed, 
on motion, for that reason. The plain 
tiff’s appeal prevailed, and judgment 
dismissing the proceeding in aid of 
execution was reversed. The supreme 
court of the state allowed the defend 
ant’s motion to certify the record. 


The sole question, as the supreme 
court viewed it, was whether or not 
a debt on a judgment for personal in- 


Automobile 


jury arising from reckless, willful and 
conduct is dischargeable in 
bankruptcy. The pertinent section of 
the federal Bankruptcy Act reads: 
“(a) A discharge in bankruptcy shall 


wanton 


release a bankrupt from all of his prov- 
able debts, whether allowable in full 
or in part, except such as... (2) are 
liabilities . . . for willful and malicious 
injuries to the person or property of 
another....° 


The court of appeals had decided 
that the aggregate of allegations uncon- 
tradicted by the drunken 
driving, excessive speed, and crossing 
con- 


defendant 


to the wrong side of the road 
stituted willful and malicious miscon- 
duct giving rise to a debt which is not 
dischargeable under bankruptcy. The 
trial court’s predications of “careless- 
ness” and “negligence” were regarded 
as surplusage by the court of appeals. 


The supreme court agreed that ma- 
liciousness was implied in wanton- 
“An act willful and 
malicious even in the absence of ha- 
tred or ill will. [t 
in order to invoke the exception, to 
An act 
inst good morals and wrongful in 


may be 


ness: 


is not necessary, 


show special malice. which is 
aga 
and 


causes injury and is done intentionally, 


of itself, and which necessarily 


is done willfully and maliciously within 
the meaning of the exception. & 


[In a similar ruling, the United States 
Supreme Court had observed: 


“It is urged that the malice referred 
to in the exception is malice towards 
the individual personaliy, such as is 
meant, for instance, in a statute for 
maliciously injuring or destroying prop- 
erty, or for malicious mischief, where 
mere intention injury without special 
the 
been held by some courts not to be 


malice towards individual has 


sufficient. 


“We are not inclined to place such 
a narrow construction upon the lan- 
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We do not 
think the language used was intended 
to limit the exception in any such way. 
It was an honest debtor and not mali- 


guage of the exception. 


cious wrongdoer that was to be dis 
charged.” 


The defendant urged the present 
court to look behind the journal en- 
tries of the trial court to determine 
whether the evidence justified the 
qualifications of willfulness and wan- 
tonness. The court saw no evidence 
to which it could look, since the de- 
fendant had failed to file a pleading 
and had made the “fatal mistake of 
ignoring the suit.” 


A concurring opinion framed the 
issue differently: “|The trial court's] 
judgment represents a judicial deter- 
mination that defendant’s willful conduct 
was a proximate cause of plaintiff’s 
injuries and $105,400 ; 
and we are confronted with the very 
narrow question of whether an Ohio 
judgment for willfully causing per- 
sonal injuries represents a_ liability 
‘for willful and malicious injuries to 
the person of another’ within 
the meaning of Section 17(a)(2) of the 
Bankruptcy Act. 


damages of 


“In Ohio, where one willfully causes 
injury to another without establishing 
just cause for doing so, malice of the 
one so causing such injury is implied.” 

Breeds v. McKinney. Ohio Supreme 
Court. November 30, 1960. 21 AuTo- 
MOBILE CasEs (2d) 988. 


Assigned Risk Plan— 
Rescission Disallowed 


In a case of first impression it was de- 
cided that an insurer could not rescind 
an assigned risk policy and void it from 
its inception when the investigation of 
the insured’s accident revealed that he 
had falsified his application for insur- 
ance. New York. 


Applying for insurance under the 
New York Automobile Risk Plan, the 
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defendant falsely stated that he had 
not been convicted of any nonvehi- 
cular within 
three-year period. 


offense the preceding 
The policy was 
issued by the plaintiff insurance com- 
pany after an investigation of the ap- 
plicant, and, less than a year later, the 
insured was involved in an accident 
causing property damage and personal 
injury. The investigation of the ac- 
cident disclosed that the insured had 
in fact twice convicted of dis- 
orderly conduct and twice of public in- 
toxication during the period indicated, a 
fact which rendered him ineligible for 
insurance under the risk plan. 


been 


The plaintiff insurer informed the 
injured parties that it would not ex- 
tend coverage on the policy, and that 
it intended to and void the 
policy from its inception. Joining the 
insured and the claimants as defend 
ants, the insurer sought declaratory 
judgment. The lower court ruled 
that, although the plaintiff had the 
right to cancel under the assigned 
risk plan, it did not have the right to 
rescind. 


rescind 


The court of appeals, hearing the 
present case, set itself this determina- 
tion: “If the Plan bespeaks a design 
to supplant the common law by pro- 
viding a detailed and comprehensive 
set of regulations governing the rights 
and liabilities of the parties entering 
into assigned risk insurance contracts, 
the carrier may not void the policy 
from its inception since that remedy 
is not provided by the Plan. If, on the 
other hand, the Plan is merely a col- 
lection of separate provisions, cover- 
ing but a few unrelated aspects of the 
legal relation between carrier and in- 
sured, it may only be taken to supple- 
ment, not supplant, our common law 
rules relating to insurance contracts 
with the consequence that the insurer 
would have a right to rescind ab initio 
and be relieved of any liability on the 
policy.” 
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This court decided that the assigned 
risk plan was designed to supplant 
the common law recourses, and that 
the insurer could not the 
policy, for these reasons: 


rescind 


“The compulsory character of the 
carrier's participation in the Plan and 
the very need for the legislation sug- 
gest a concern for the entire range of 
duties and obligations which comprise 
the assigned risk insurance contract 
instead of a concentration on some 
single aspect of the contractual rela 
tionship. 


“e 


we find that a number of the 
individual provisions of the Plan im 
ply an intention to limit the insurer, 
if fraud 
charged, to the right to cancel on ten 


and misrepresentation be 
days’ notice as specified in section 18, 
{1] an intention, in other words, to 
abrogate the common right to 
rescind on the ground of fraud and 
misrepresentation. 


law 


It seems unreasonable, in- 


deed, inconsistent with the Plan’s 
apparent policy, to suppose that, if 
assigned risk insurance could be re 
scinded as well as cancelled, only those 


parties whose insurance was cancelled 
would have the right to an adminis 
trative appeal. The limitation of appeal 
to a case where an insured is ‘given 
notice of cancellation’ makes it quite 
clear that the right to thus 
given by the Plan, was designed as a 
substitute for, not an addition to, the 
common law right of rescission.” 


cancel, 


The fact that the plaintiff had the 
opportunity to conduct its own in 
vestigation before issuing the policy, 
and that it retained the right to cancel 
the policy with any showing of mis 
representation, means that the insur 
ance carrier is not deprived of all 
redress against insured. In the present 
case, however, “the true beneficiary 
is not the wrongdoer, but rather his 
innocent victims.’—Aetna Casualty & 


Automobile 


Surety Company v. O’Connor et al 
New York Court of Appeals. Novem- 
ber 17, 1960. 21 AutToMoBILE CAsEs 
(2d) 438. 


Per Diem Formula for Damages— 
Blackboard in Court 


An appeal from excessive damages was 
sustained in the Wisconsin Supreme 
Court where it was held that the plain- 
tiff's counsel was improperly permitted 
to suggest a per diem figure to compen- 
sate for pain and suffering and to mul- 
tiply it by the plaintiff's life expectancy. 
Wisconsin. 


The plaintiff suffered personal in- 
jury when she caught her arm in the 
door of a moving bus. The injury, a 
permanent and painful spur on the 
outer side of her right elbow, affected 
the plaintiff's employment which re 
quired her to write and grasp trays 
Her medical ex- 
penses totaled $348.24 for drugs and 
treatment. The trial jury returned an 
award of $13,500 for these expenses, 


and heavy shears. 


pain and suffering, loss of wages (six 
and one-half days), disability and loss 
of earning power. 


The appeal by the defendant trans- 
port company relied mainly on the 
allegedly improper use by the plain- 
tiff’s counsel of a blackboard and a 
mathematical formula to evaluate the 
money measure of his client’s past and 
future pain. It was alleged, and un- 
contradicted by the plaintiff, that the 
counsel pitched upon the figure of 
$1.50 worth of pain per day, multiplied 
it by 365, and multiplied that figure 
by his client's life expectancy. These 
calculations produced a total of $10,950. 
\t the close of the plaintiff’s argu- 
ments the defendant desired to use 
the blackboard and the plaintiff’s 
counsel was permitted to take a flash- 
bulb photograph of the blackboard in 
the presence of the jury. The photo- 
graph was not submitted to the jury ; 
it was understood that it was taken 
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so that it could be made part of the 
record in case of an appeal. 


The supreme court, acknowledging 
the controversial and divaricate body 
of opinion on the matter, reviewed its 
own prior findings: we have 
held closing arguments of counsel are 
to be confined to facts in the evidence 
or to what may be properly inferred 
from the evidence” ; “[m]entioning by 
the trial court in its instructions of a 
dollar amount which the jury should 
not exceed in its determination has 
been held error”; “|[w]le have disap- 
proved statements of counsel to the 
jury that a money 
would not compensate for the injuries 
sustained”; and “[wlJe think that de- 
fendants are too mathematical in their 


approach to this subject, and that con- 


certain sum of 


scious pain and suffering cannot be 
reduced to an hourly basis. It is ex- 
tremely doubtful if it can be reduced 
to any formula that will constitute a 
satisfactory rationale for other cases.” 


The court did not object to the use 
of a blackboard by either counsel, but 
it did deprecate the plaintiff’s taking 
of a photograph in the presence of the 
jury: “[it] could not fail to unduly 
impress the jury with the importance 
of the figures and argument of the 
plaintiff's counsel.” As to the sugges- 
tion that the damages for pain were 
calculable by the day, the court said: 


“If a day may be used as a unit of 
time in measuring pain and suffering, 
there is no logical reason why an hour 
or a minute or a second could not be 
used, or perhaps even a heart beat 
since we live from heart beat to heart 
beat. If one cent were used for each 
second of pain, this would amount to 
$3.60 per hour, to $86.40 per twenty- 
four-hour day, and to $31,536 per year.” 

Ruling that prejudicial error had 
been committed and that 


damages had been allotted the plain- 
tiff, the court ordered a new trial. 
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excessive 


Two of the supreme court justices, 
concurring with the verdict, did not 
agree with the majority that the per 
diem argument should be suppressed. 
In their view such an argument “is a 
suggestion of a course of reasoning 
from the the award. 
Within limitations the trial 
court may impose by appropriate in- 
prevent 


evidence to 
which 
and otherwise to 
counsel’s suggestion from being given 


structions 


weight as evidence, this type of argu- 
ment seems to be legitimate.” 

A ffett v. Milwaukee & Suburban Trans- 
port Corporation. Wisconsin Supreme 
Court. November 29, 1960. 21 Avurto- 
MOBILE Cases (2d) 474. 


Three-Month Delay in Notice— 
No Violation of Policy 


When the insured's stepson, driving a 
stolen car without an operator's license, 
incurred liability for personal injuries, 
the court held that the insured might 
reasonably believe that no coverage 
was afforded by his policy and delay 
notice for three months without violat- 
ing contract provisions. Third Circuit. 


This was an appeal from a district 
that the who 
failed to notify his carrier of incurred 
liability for three months did not 
violate the notice provision of the 
policy under the circumstances. 


court decision insured 


The accident occurred while the in- 
sured’s 16-year-old stepson was driv- 


ing a neighbor’s car, which he had 


The injured 
teen-age friends of the driver and his 


stolen. persons were 
passengers during the ride, and several 
months elapsed before any claim for 
damages was brought on their behalf. 
According to what the trial court 
considered highly credible evidence, 
it did not occur to the insured that 
his stepson might be 
his ‘Family Combination Automobile 
Policy” until an investigator for an- 
other insurance company, with claims 
from the injured parties under their 
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covered by 





own policy, suggested that notice be 
given to the stepfather’s insurer. 


The insurer sued for a declaratory 
judgment of nonliability on the ground 
that the not 
give enough to the 
policy provision. This provided that, 
in the 


notice of accident was 


soon satisfy 


case Of a “non-owned automo 
bile,” coverage extended to any rela 
tive residing in the household of the 
insured, but only with respect to a 
private passenger automobile or trailer 
“not regularly furnished for the use of 
such relatives.” The policy required 
that notice of any accident be given 


the insurer “as soon as practicable.” 


Both sides conceded that the laws 
of the State of Delaware, where the 
insured lived and where the contract 
was made, should control the inter- 
pretation of the contract. The trial 
court was persuaded that “|t|]he mind 
of the average man would . reject 
the thought that the unlicensed stealer 
of a car involved in a collision could 
possibly hope to be protected by in- 
Add to this the fact that 
no suit against [the driver] was pend 
ing through the 85 day period (nor 
had suit been threatened) and there 


surance. 


are convincing reasons for the ordi 
nary failing to 
give much thought to the possibility 
of coverage.” 


reasonable person’s 


The court of appeals found no au 
thoritative ruling in Delaware, and 
the litigants had cited none, as to what 
constitutes prac 
ticable.”’ The court did determine that, 
in the great majority of cases, the 


notice “‘as soon as 


courts had construed notice provisions 
of the type at issue to require no more 
than that notice be given within a 
reasonable time under the circum- 
stances. 


Full account was taken of Sperling v. 
Great American Indemnity Company, 19 
AUTOMOBILE CAsEs (2d) 891, relating 
to policy language identical with that 


Automobile 


of the present dispute. In New York 
the judges had divided four to three 
with the majority holding that a rela 
tive driving a stolen car was covered. 
The dissentient opinion believed that 


“not regularly furnished” for the use 


of a relative meant “occasionally fur 
nished” for his use, and that, therefore, 
not 
at all, is excluded from cov erage. 
Without the 
question of coverage, the court of the 
present case pointed out that “it is 
not obvious even toa group of seven 


a stolen car, which is furnished 


endeavoring to test 


experienced judges after deliberation 


that the 
stolen cars.” 


clause in question covers 
This being the case, the 
court refused to hold that the insured 
should have known that coverage was 
and required. 
The language of the policy Was not 


calculated to alert the insured to pro- 


available notice was 


tection from liability resulting from 
the use of a stolen car. Consequently, 
the court ruled, “it is at least doubtful 
whether a reasonable layman 

would have been alerted .. . and would 
have given notice accordingly.” \s 
to the failure to read the 
policy after the accident, “he should 
not be penalized for failure to do what 
reasonably seemed pointless , 


insured’s 


A dissenting justice regarded the 
majority’s declaration that the policy 
language was not obvious to the ordi 
nary reader as “entirely irrelevant.” 
He gave weight, instead, to the fact 
that the “chose not 
his policy and further chose to con- 
clude without reading it that it did 
not afford coverage,’ conduct far short 
of reasonable behavior. “I believe that 
the Delaware courts would hold an 
insured to the minimum requirement 


that he read his policy in an effort to 


insured to read 


ascertain the scope of its coverage.” 

Home Indemnity Company v. Ware 
et al. United States Court of Appeals 
for the Third Circuit. December 28, 
1960. 21 AuromosiLe Cases (2d) 983. 
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PRODUCT LIABILITY  ~— 


Summaries of Selected Decisions 
Reported in This Field 


Breach of Warranty— 
Insurers Not Parties in Interest 


When the insurers of a building's owner 
and of its tenant entered an agreement 
with a plaintiff in a breach of warranty 
suit they lost their interest in the suit. 
Because the plaintiff held a contract 
with the defendant and the insurers did 
not, the plea for damages from breach 
of warranty did not embrace the in- 
surers’ claims under negligence. District 
of Columbia. 


\ propane gas cylinder, purchased 
by the plaintiff from the defendant, 
exploded in the building where the 
plaintiff, been con- 
tracted by the tenant to work. The 
alleged damages were: to the plaintiff, 
$250; to the tenant, $5,323.82; to the 
owners of the building, $852.61. The 
latter two claims, totaling $6,176.43, 
were paid in full by three insurance 
\ccording to the district 


a plumber, had 


companies. 
court, these companies, as subrogees 
of the tenants and owners of the build- 
have selected two 
(1) to sue the plumber for 


ing could one of 
recourses: 
breach of warranty, whereupon the 
plumber could bring a_ third-party 
complaint against the gas supplier for 
his $250 and for indemnity 
against the insurers’ claims; or (2) 
to sue the supplier for negligently 
furnishing the plumber with the ex- 
ploding cylinder. 


claim 


Instead of following one of these 
courses, the companies entered into 
an agreement with the plumber which 
provided that the latter would initiate 
the action the supplier for 
breach of warranty and make claims 
for the tenants’ and owners’ damages 


against 


It was further 
provided by this agreement that the 


as well as his own. 
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plumber would hold any recovery he 
might acquire, beyond his own claim, 
in trust for the companies and would 
promptly pay them in proportion to 
their interests. “[I]n consideration” 
for the plaintiff's prosecution of the 
case, the companies agreed to forebear 
from filing suit against him. 


In its analysis of the facts, the dis- 
trict court remarked that the defend- 
ant supplier had contracted only with 
the plaintiff, who in turn had con- 
tracted with the tenants of the build- 
ing. The warranties involved, then, 
could only be between the defendant 
and the plaintiff and between the 
plaintiff and the subrogee insurance 
companies. There is no warrant to 
the defendant 
and the insurance companies. In the 
words of the court, “[t]he only war- 
ranties 
tween the defendant and [the plaintiff | 
and [the plaintiff] and the insurance 
The defendant did 
not with the 
owners of the building and thus there 
upon 


based. 


be breached between 


involved are those be- 


companies 

contract tenants or 
were no warranties to them... 
suit can be 
Consequently, the agreement entered 
into between the insurance companies 
and [the plaintiff] was an attempt by 


whose breach a 


the insurance companies to give to [the 
plaintiff] that which they did not have: 
a claim against the defendant based on 
a breach of implied warranty; the in- 
surance companies not having it to 
give, [the plaintiff] did not acquire it.” 


The court sustained the motion for 
a summary judgment on those claims 
asserted “to the use and benefit” of 
the insurance companies, and certified 
the remaining claim to the Municipal 
Court for the District of Columbia.— 
McDaniel et al. v. Durst Manufacturing 
Company. United States District 
Court for the District of Columbia. 
May 27, 1960. 
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THE FINE POINTS of the insurance adjus- 
ter's craft will be explored in a future issue 
as they were in a popular article some months 
back. Replete with examples of typical ad- 
juster-assured dialogue, the author demon- 
strates with realism and nuance the thesis 
that the adjuster’s art is one of communica- 
tion and not equivocation. 


~ 
nw 

2 ‘ 

There are three classes of remarks to be 4 S 
avoided throughout an interview if there is Ee 
to be a real exchange of information and a ez 
minimum of friction. These are moralizing ow 


remarks (‘You shouldn't have done that’’); 
supportive comments (‘That's what | would 
have done’’); and interpretive statements 
(‘The noise you heard was the oil burner 
shutting down’’). 


On the basis of a wide experience, the 
author has divided the adjuster-assured inter- 
view into three functional episodes: the open- 
ing portion devoted strictly to establishing 
rapport; the middle portion to the gathering 
of information; the closing portion to the giv- 
ing of information, or the stating of the out- 
come and plan. 


arene or 
Sirs 
pevcoceeees 
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Keeps Your Books in 
One Neat Place 





CCH'’s HANDYBOOK RACK 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 





CCH: Send... . CCH HANDYBOOK 
RACKS at $2 each, postpaid, returnable 
within 15 days if not satisfied. 


You May Also Want: 


. EYE-SAVER READING EASELS 
at $4.75 each, postpaid. (Positions 
reference books at right reading angle 
to cut look-up time and prevent eye 
strain.) 


[] Remittance herewith 


(1) Send bill 


Signature & Title 


Firm 


Attention 


Street & Number 
650—138 


City, Zone & State 
If ordering by letter or purchase order, 
please attach this card 





New 


from the house 





of good products 


CCH's K 
Handybook Rack 


If you’re a man who likes to keep his dai 
within easy reach, in one convenient spot- 
HANDYBOOK RACK. It does just this . 

It's a HANDY TRAVELER, too. We 
RACK can be easily moved from your desk 
back again. 


MAR-PROOF LEGS prevent scratching 


COMPLETELY ADJUSTABLE to a f 
a year’s supply of CCH books, periodicals, | 

FOLDS FLAT when not in use; take: 
unique self-locking feature, books won't slip 
so you get what you reach for. 


BUILT TO LAST, the RACK is brass-p 
construction. 


You'll like its HANDSOME APPEAR. 
soft finish, the RACK adds an attractive tou 
well at home. 

ORDER YOUR RACK 

CCH’s new HANDYBOOK RACK is 
It clears your desk for action . . . gives you 
the perfect “little” gift as well. 


IDEAL ACCESSO 


There’s a handy tear-off order card at 
RACKS you'll need and we'll do the rest. | 
your HANDYBOOK RACK arrives, it’s re 
$2 each, postpaid. 


Available trom Cc CH. Propwu 


RMON OW AMMMNHMNHNHMNMHY 
BOOKS 


4025 W. PETERSON AVE?F 





daily reference books or magazines 
spot—you’re sure to like this new 
is . . . and more. 


Weighing just under a pound, the 
esk to any other working area and 


hing of wood or metal surfaces. 


a full 13%” size, the RACK holds 
als, etc. 


akes up little room. Because of a 
slip out—are held securely in place 


ss-plated and reinforced by “no sag” 


ARANCE, too. Polished to a fine, 
touch to your office; looks equally 


\CK TODAY 


is ideal for the busy executive. 
you more working space. It makes 


SSORY 


at the left. Just tell us how many 
st. No assembling required. When 
s ready to go to work. Price, just 


IUCTS, 


NOOO? 
KS BY MAIL 
AVENUE, CHICAGO 46, ILLINOIS 





